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UNITED STATES DISTRICT COURT FOR THE 

WESTERN DISTRICT OF MICHIGi FILED - LN 

JEFFREY RYAN FENTON, 

PLAINTIFF 
V. 

VIRGINIA LEE STORY ET AL., 

DEFENDANTS 

January 19, 2024 4:49 PM 
CLERK OF COURT 

U.S. DISTRICT COURT 
WESTERN DISTRICT OF ~ l~ ~.~N'\~ 
BY ilil 1 SCANNED s)Lf~-={}'J.!<it"lo'--\ 

CASE NO. l:23-cv-1097 

MEMORANDUM OF LAW REGARDING COURT ACTIONS IN TENNESSEE 

Disqualification for Bias: Tenn. R. Sup. Ct. 2.11 and 28 U.S.C. § 455(a) 
Coercion or Persuasion of Witness -Tenn. Code§ 39-16-507(a)(3) FACTS 

FACTS AND BACKGROUND 

1. Defendants orchestrated a scheme by which Plaintiff's ex-wife, Ms. Fenton, had 

secretly defaulted upon their mortgage payments and then filed for bankruptcy without notice to 

Plaintiff. 1 Then they motioned for the forced sale of the marital residence2 in the Williamson 

County Chancery Court in Tennessee (hereinafter "Chancery Court"), where the case was 

"fixed 3," rather than seeking the sale of the marital residence in the U.S. Bankruptcy Court for 

1 Case 1:23-cv-01097-PLM-RSK, ECF No. 1-30, PagelD.1760-1761 
2 https :// rico.jefffenton .com/ evidence/2019-07-17 chancery-motion-to-sell-marital-residence.pdf 
3 h ttps: / / rico. jefffen ton .com/ evidence/ 2022-02-01 fen ton-affidavit-of-story-binkley-fraud-on-comt. pdf 
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the Middle District of Tennessee4 (hereinafter "Bankruptcy Court") as was required by federal 

law. 

2. The Chancery Court usurped-or the Bankruptcy Court abdicated-jurisdiction5 

over the marital home, in violation of 28 U.S. Code § 1334(e)(l),6 which states: "The district 

court in which a case under title 11 is commenced or is pending shall have exclusive 

jurisdiction-of all the property, wherever located, of the debtor as of the commencement of 

such case, and of property of the estate." 

3. Furthermore, the motion to sell the marital residence was "core" to the 

bankruptcy, which merely reinforces the fact that a federal court was required to hear the 

proposed property deprivation in order to provide Plaintiff and his two lawful 

tenants/roommates with "adequate protection" throughout the bankruptcy. 

4. In addition to that, the bankruptcy action was on its face fraudulent, with false 

details about Plaintiff's7 and Ms. Fenton's property interests8 in the marital residence9, which 

also fraudulently concealed Ms. Fenton's domestic support obligations10 that previously 

4 Case 1:23-cv-01097-PLM-RSK, ECF No. 1-34, PagelD.1874-1924 
5 Case 1:23-cv-01097-PLM-RSK, ECF No. 1-34, PagelD.1882 (See e.g., In re Palmer, 78 B.R. 402, 405-06 (Bankr. E.D.N.Y. 
1987)) 
6 Case 1:23-cv-01097-PLM-RSK, ECF No. 1-34, PageID.1882 
7 https:// rico.jefffenton.com/ evidence/2011-04-29 1986-sunnyside-brentwood-tn-deed. pdf 
8 https://rico.jefffenton.com/ evidence/2011-04-29 fenton-marital-residence-tenancy-by-entirety .pdf 
9 Case 1:23-cv-01097-PLM-RSK, ECF No. 1-12, PageID.479 ~ ECF No. 1-13, PagelD.596 
10 https:/ / rico.jefffenton.com/ evidence/2018-10-27 verbal-settlement-agreement. pdf 
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existed 11, Plaintiff actively needed, and had been agreed upon and promised into the future 12• 

5. Furthermore, on Ms. Fenton's Chapter-13 13 bankruptcy petition (Case: 3:19-bk-

02693), Doc 1, Page 27 of 50, entered on 4/26/2019, paragraph 13 asked, "Do you expect an 

increase or decrease within the year after you file this form?" The choice checked on Ms. 

Fenton's bankruptcy petition was "No",14 but that is false and is further evidence of the 

bankruptcy fraud planned and executed by a conspiracy between her two teams of counsel, 

working in state and federal bankruptcy courts concurrently. 

6. On August 301\ 2018, during Plaintiff's and Ms Fenton's prior negotiations for an 

amicable divorce with collaborative divorce professional Sandy Arons 15, MBA, Ms. Fenton sent 

Plaintiff and Ms. Arons an email16 stating in part, "Our office lease is up in March 2020) and Ken 

really wants to retire) and so there Js no telling what my job will be after that. )) 

7. This was the triggering event for Ms. Fenton's scheduled financial demise, 

planned along with her bankruptcy by her counsel in both state and federal courts to avoid paying 

Plaintiff the $ 1, 75017 in "transitional alimony" for a duration of six years, as had been previously 

agreed. 

u https://rico.jeffTenton.com/evidence/2018-05-02 family-budget-living-apart.pdf 
12 https://rico.jeffTenton.com/evidence/2018-10-27 verbal-settlement-agreement.pdf (Case 1:23-cv-01097-PLM-RSK, ECF 
No. 1-26, PageID.1317-1318) 
13 https://rico.jeffTenton.com/evidence/2019-08-14 bankrupcy-planned-for-when-employer-retires.pdf 
14 https://rico.jeffTenton.com/evidence/2019-04-26 bankrupcy-planned-for-when-employer-retires.pdf 
15 https:/ / rico.jeffTenton.com/ evidence/2023-12-31 declaration-about-arons-and-associates. pdf 
16 https:/ /rico. jeffTenton.com/ evidence/ 2018-08-30 wife-notifies-about-employers-retirement. pdf 
17 https:// rico.jeffTenton.com/ evidence/2018-10-2 7 verbal-settlement-agreement.pdf 
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8. Any action planted squarely inside a fraudulent action in another court, especially 

for the express purpose of intentionally deceiving both courts while circumventing the rights and 

protections required to be obeyed in that court prior to the deprivation of the property, is fraud 

sowed upon fraud and can beget nothing other than fraud compounded. 

9. The reason certain defendants chose this route was because they wanted to force 

the sale of the marital residence, but Plaintiff had lawful possession of the property and was not at 

all agreeable with selling it. Plaintiff's life, shelter, income, and ability to rebuild his 

independence and recover after their divorce, as well as his ability to maintain and enjoy a 

lifestyle to which he had both earned and become accustomed, along with any realistic possibility 

of him ever being able to retire, all hinged upon the Plaintiff retaining-not relinquishing-his 

investments in the marital residence18 • 

10. The Chancery Court was specifically forbidden from exercising jurisdiction over 

the property19 because it was included in a federal bankruptcy estate that instantly formed the 

moment the bankruptcy was filed, which happened thirty-nine days before any action had been 

filed in Chancery Court and ninety-seven days before Plaintiff's first hearing before defendant 

Binkley. 

11. Plaintiff and his tenants20 were due notice and a hearing in federal court per the 

18 Case 1:23-cv-01097-PLM-RSK, ECF No. 1-12, PageID.518 ~ ECF No. 1-13, PageID.542 
19 Case 1:23-cv-01097-PLM-RSK, ECF No. 1-34, PageID.1895 
20 https: // rico. jefffenton.com/ evidence/ 2019-03-26 fenton-sunn yside-roommate-lease-merriman. pdf 

https: / / rico. jefffenton.com/ evidence/ 2019-04-09 fenton-sunn yside-roommate-lease-garcia. pdf 
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Federal Rules of Bankruptcy Procedure (Rule 7001) and subsequent federal bankruptcy laws21 • 

12. Had this been done legally, it would have ultimately led to the Bankruptcy Court 

requiring the bankruptcy trustee to remove Ms. Fenton as the "Debtor in Possession" (because 

she was not "in possession") and removing the marital residence from Ms. Fenton's secret 

"Bankruptcy Estate" as a "Burdensome Asset". 

13. Per 11 U.S.C. § 36322 - Use, sale, or lease of property, subsection (h) 

"Notwithstanding subsection (f) of this section, the trustee may sell both the estate's interest, 

under subsection (b) or ( c) of this section, and the interest of any co-owner in property in which 

the debtor had, at the time of the commencement of the case, an undivided interest as a tenant in 

common, joint tenant, or tenant by the entirety, only if- (3) the benefit to the estate of a sale of 

such property free of the interests of co-owners outweighs the detriment, if any, to such co-

owners;" (emphasis added). Under the circumstances, this was impossible. 

14. The interests of both PlaintifF3 and his tenants24 outweighed any potential benefit 

to the bankruptcy estate. The home auctioned only for the amount of the mortgages, plus 

auctioning and closing costs. Plaintiff was able and willing to bring the mortgages current and 

keep them current with the help of his family, but defendant Story refused, saying that it was 

21 Case 1:23-cv-01097-PLM-RSK, ECF No. 1-34, PageID.1874-1924 

zz Case 1:23-cv-01097-PLM-RSK, ECF No. 1-34, PageID.1898, PageID.1903-1906 
23 Case 1:23-cv-01097-PLM-RSK, ECF No. 1-12, PageID.479 ~ ECF No. 1-13, PageID.596 
24 https:/ / rico.jefffenton.com/ evidence/2019-04-09 fenton-sunnyside-roommate-lease-garcia. pdf 

https:/ / rico. jefffen ton .com/ evidence/ 2019-03-26 fen ton-sunn yside-room mate-lease-merriman. pdf 
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"too far along in the bankruptcy." This was a violation of due process as well as federal 

bankruptcy laws- and ultimately both state and federal constitutions. 

Adversary Proceeding in Federal District or Bankrupc:y Court 

The Trustee was required to provide Plaintiff and his two 
tenants/roommates with notices & hearings in federal court. 
Plaintiff had the following valid property interests: lepl 
title, ownership, controlling, possession/enjoyment/use, 
beneficial, equitable, esclusion, investment, income, future. 
Plaintiff's tenants had secure one-year leasehold interests. 

Rule 7001. Scope of Rules of Part VII 

An adversary proceeding is governed by the 
rules or this Part VII. The following are adver-
sar roceedin s: 

(1) a proceeding to recover money or prop-
erty, other than a proceeding to compel the 
debtor to deliver property to the trustee, or a 
proceeding under §554(b) or §725 or the Code, 
Rule 2017, or Rule 6002; 

(2) a proceeding to determine the validity, 
priority, or extent or a lien or other interest in 
property, but not a proceeding under Rule 3012 
or Rule 4003(d); 

(3) a proceeding to obtain approval under 
§363(h) for the sale of both the interest of the 
estate and of a co-owner in property; 

( ) a procee ng to object to or revo e a s-
charge, other than an objection to discharge 
under §§ 727(a)(8), 1 (a)(9), or 1328(0; 

(6) a proceeding to revoke an order of con-
firmation of a chapter 11, chapter 12, or chap-
ter 13 plan; 

(6) a proceeding to determine the dis-
chargeab111ty of a debt; 

(7) a proceeding to obtain an injunction or 
other equitable relief, except when a chapter 9, 
chapter 11, chapter 12, or chapter 13 plan pro-
vides for the relief; 

(8) a proceeding to subordinate any allowed 
claim or interest, except when a chapter 9, 
chapter 11, chapter 12, or chapter 13 plan pro-
vides for subordination; 

(9) a proceeding to obtain a declaratory 
judgment relating to any of the foregoing; or 

(10) a proceeding to determine a claim or 
cause of action removed under 28 U.S.C. §1452. 

§ 363. Use, sale, or lease of property s ki 
(b)(l) The t rustee, after notice and a hearing, 

may use, sell, or lease, other than in the ordi-
nary course or busineBB, property or the estate, 
trustee may not sell or lease personally identifi-
able informat ion to any person unless-

(e) Notwithstanding any other provision of 
this section, at any time, on request or an entity 
that has an interest in property used, sold, or 
leased, or proposed to be used, sold, or leased, by 
the trustee, the court, with or without a hear-
ing, shall prohibit or condition such use, sale, or 
lease as is necessary to provide adequate protec-
t ion or such interest. s ki 

(0 The trustee may sell property under sub-
section (b) or (c) of this section free and clear or 
any interest in such property of an entity other 
t han the estate onlv if-

(1 ) applicable nonbankruptcy law permits 
sale of such property free and clear or such in-
terest; (falled) 

(2) such entit y consents; (falled) 
(g) Notwithstanding subsection (0 of t his sec-

tion, the trustee may sell property under sub-
section (b) or (c) of this section free and clear of 
any vested or contingent right in the nature or 
dower or curtes . 

(h) Notwithstanding subsection (0 of this sec-
tion, the trustee may sell both the estate's in-
terest, under subsection (b) or (c) of this section, 
and the interest of any co-owner in property in 
which the debtor had, at the time of the com-
mencement of the case, an undivided interest as 
a tenant in common, joint tenant, or tenant by 
t he entirety, only if- falled 

par on n n o sue proper y among 
the estate and such co-owners is impractica-
ble; 

(2) sale or the estate's undivided interest in 
such property would realize significantly less 
for the estate than sale or such property free 
of t he interests of such co-owners· 

(3) t he benefit to the estate of a sale or such 
property free of the interests of co-owners out-
weighs the detriment, if any, to such co-own-
ers; and (falled) 
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15. The Chancery Court only acted as though they heard and decided one issue 

allegedly based upon the merits25, that being the "Motion to Sell the Marital Residence26 " filed 

by defendant Story on 7/17/2019. 

16. The other filings by defendant Story27, including and/or leading to the divorce 

decree28 (whereby they refused to even begin discovery) and the order of protection29, which was 

filed in bad faith, for ulterior purposes30, and with false claims, leveraged an "unsigned personal 

testimony31 " allegedly by Ms. Fenton. 

17. Plaintiff was never notified that the mortgages had entered default32, nor that Ms. 

Fen ton had filed for bankruptcy33• Defendant Story also synchronized events to abruptly 

terminate all spousal support previously paid to Plaintiff, immediately upon service of process for 

the divorce. Defendants Ausbrooks and Story concealed Ms. Fenton's voluntary role as the 

family's primary breadwinner from 2011-2019 along with the fact that she had paid spousal 

25 https:// rico. jeflfen ton .com/ evidence/ 2019-08-01 chancery-court-order-with-counsel. pdf 
26 https://rico.jeflfenton .com/ evidence/2019-07-17 chancery-motion-to-sell-marital-residence.pdf 
27 https:/ /rico.jeflfenton.com/ evidence/2019-10-21 fraudu lent-final-affidavit-by-virginia-story. pdf 
28 llttps: / /rico.jeflfenton.com/ evidence/2019-10-21 chancery-final-decree-of-divorce.pdf 
29 https: / /rico.jeflfenton.com/ evidence/2019-10-21 order-of-protection-as-i11egal-prior-restraint.pdf 
30 h ttps: / / rico. jeflfenton.com/ evidence/ 2021-03-21 knox-news-binkley-threatens-prior-restraints. pd f 

h ttps: / / rico. jeflfenton .com/ evidence/ 2021-03-21 knox-news-bin kley-threatens-prior-restraints. mp4 

h ttps://www.knoxnews.com/ story/ news/ crime/ 2021 / 03 / 22/ tennessee-appeals-court-pulls-judge-michael-bi nkley-casey-
moreland-brian-manookian/ 4450016001 / 
31 https://rico. jeflfenton.com/ evidence/2019-06-20 wifes-false-unsigned-personal-testimony-for-op. pdf (Case 1 :23-cv-01097-
PLM-RSK, ECF No. 1-31, PageID.1805-1808) 
32 h ttps: // rico. jeflfenton .com/ evidence/ 2018-04-23 wife-locked-plain tiff-out-of-financial-accounts. pd f 
33 Case l:23-cv-01097-PLM-RSK, ECF No. 1-30, PagelD.1760-1761 
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support34 and promis1ed to pay substantial alimony35 after the divorce. This fact was withheld 

from both courts, while counsel colluded in bad-faith and falsified her bankruptcy filing. 

18. Plaintiff was forced to release his counsel36 and proceed prose, after exhausting 

$9,500 to primarily defend against malicious predatory claims,37 while the actual divorce itself 

had yet to proceed in any meaningful way and was instead never actually litigated according to 

law. 

19. An alleged violation of the "Exparte Order of Protection" related to an emotional 

post Plaintiff made on Facebook, which he quickly deleted after being notified by his mother it 

could be misinterpreted, was leveraged by certain defendants to rush Plaintiff back into Chancery 

Court. 

20. In court defendant Story stated, "Your Honor, the motion that we are here on 

today is a motion for violation of the order of the court that was August 14th of '19 ... I am not 

here today to argue about that motion necessarily. The more pressing matter ... was the deadlines 

for getting this house sold." 

21. Defendant Story continued, "What is obvious, Your Honor, is you're going to 

have to set a date for him to be out ... he's got to be out for them to get this place ready to go ... I 

34 https:/ / rico.jefffenton.com/ evidence/2018-05-02 family-budget-living-apart.pdf 
35 https:// rico.jefffenton.com/ evidence/ 2018-10-27 verbal-settlement-agreement. pdf 

https: II rico. jefffenton .com/ evidence/ 2023-12-31 declaration-about-arons-and-associates. pdf 
36 h ttps: // rico. jefffen ton .com/ evidence/ 2019-08-02 attorneys-mi Iler-duke-retainer-exhausted. pdf 
37 h ttps: // rico. jefffenton .com/ evidence/ 2019-07-26 attorney-gates-failed-to-perform. pdf 
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have seen correspondence where he said September 1st." (Defendant Story actually proposed 

September 1st in an email with Plaintiff's prior counsel, Plaintiff never mentioned or agreed to 

such.) "Now he's saying he can't. So I would suggest September 3rd, which is next Tuesday. 

And I would like the Order to reflect that the Williamson County sheriff's department will 

accompany him ... Off the property. And I don't think he needs to take any property." 

22. During the hearing on August 29, 201938, in Chancery Court, defendants Story 

and Binkley collaborated to issue an order wrongfully evicting Plaintiff from his home, with only a 

five-day notice, while depriving him of taking his personal property. Defendant Story 

fraudulently claimed, "if you let him take anything out at this point it's going to be sold and he's 

dissipating marital assets, which would be in violation of the restraining order." (Transcript page 

6, lines 20-23). 

23. This was clearly false, as defendant Story knew, since Plaintiff had emailed her the 

night prior to correct those false claims (which she had voiced to his prior counsel), in hopes of 

preventing more defamatory fraud upon the court by officers of the court. 

24. In fact, defendant Story's Complaint for Divorce filed in Chancery Court, docket 

#48419B, on June 4, 2019, stated in section IV. "Plaintiff would show that the parties have no 

assets other than personal property which has been divided with the exception of a few items. 

Husband and Wife have lived separately since April 2018." (emphasis added, Transcript of 

38 https:// rico.jefffenton.com/ evidence/ 2019-08-29 chancery-hearing-transcript-audio-markers.pdf 

https:/ / rico.jefffenton.com/ evidence/2019-08-29 chancery-hearing-audio-recording.mp3 
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Evidence, Page 2, Section 4). 

IV. 

Plaintiff would show that the parties have no assets other than personal property which has been 

divided with the exception of a few items. Husband and Wife have lived separately since April 2018. 

Wife's Complaint for Divorce, Page 2, Section IV 
Case 1:2:k:v-01097.PLM-RSK, ECF 1-17, PagelD.648 

25. Every nagging attempt that defendant Story made to convert Plaintiff's personal 

property back into marital property-while Ms. Fenton's personal property was already removed 

and separate-was purely fraud. 

26. Furthermore, defendant Story had twice provided lists to Plaintiff's prior counsel, 

once in an email dated 8/2/2019 and a second time in a letter on 8/23/2019 (after the scheduled 

walk through, ordered by the court), containing the personal property that her client wanted and 

that still remained at the marital residence. 

27. There was only one marital property item of contention, which was a three-year-

old television costing $1,000 when it was purchased new. Nothing was sold within the statutory 

injunction since the divorce had been filed, as Plaintiff had already informed defendant Story, yet 

she had no interest in the truth. This was a flagrant violation of defendant Story's oath of office, 

fraud upon the court, obstruction of justice, financial exploitation of vulnerable person (Tenn. 

Page 10 of20 
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Code§ 39-15-502), destruction of and tampering with governmental records (Tenn. Code§ 39-

16-504), and coercion or persuasion of witness (Tenn. Code§ 39-16-507). 

28. Defendant Story used this lie with the assistance of defendant Binkley to forcefully 

take Plaintiff's home39 and subsequently render him destitute and homeless, knowing that this 

would force his geographic displacement nearly 600 miles away in Michigan to seek shelter"0 and 

provisions from his elderly mother. 

29. Defendant Story's claims were a direct departure from the dialog during the 

8/1/2019 hearing"1, along with the subsequent court order42. Prior to needing to release his 

counsel (due to financial constraints), Plaintiff was allowed to remain in the marital residence 

until the auction provided both replacement housing along with the money necessary to move. 

30. In fact, the "Ex Parte Order Of Protection Extended Pending Final Hearing And 

Order Granting Motion To Sell Marital Residence,, from the 8/1/2019 hearing, filed for entry 

on 8/14/2019, clearly states the following (Chancery Court #48419B, Technical Record, Pages 

110-112): "The attorneys for the parties will agree upon a date and time for Wife to walk through 

the home, since Wife has not been in the house since March 2018, to identify items of personal 

property and to inspect the premises. Wife will provide a list to Husband within ten (10) days 

from August 1,2019, through their counsel, of the items of personal property that she would like 

39 https:/ /rico.jeflfenton.com/ evidence/2019-10-21 chancery-final-decree-of-divorce. pdf 
40 https :// rico. jeflfenton.com/ evidence/ 2019-07-29 response-to-wifes-motion-to-sell-residence. pdf 
41 https:// rico.jeflfenton .com/ evidence/2019-08-01 chancery-hearing-transcript. pdf 
42 https:// rico.jeflfenton.com/ evidence/2019-08-01 chancery-court-order-with-counsel.pdf 
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to obtain and the parties will either agree upon the same or, if they cannot agree, then Wife may 

file a Motion with the Court to choose the items on her list. Husband will take such actions as 

necessary to move items of personal property that he would like to retain and tag, price or do 

whatever steps are necessary to sell the remaining items of personal property. The remaining 

items at the house that Husband does not take and Wife does not take shall be sold at auction.,, 

31. Therefore, every party from the Tennessee appellate court43 to the administrative 

office44 should have easily discerned the foul-play45 by the defendants Story and Binkley since 

Plaintiff expressly advised them of such and as evidenced in his claims, motions, and requests for 

help, made to them. Plaintiff provided both transcripts of evidence along with the subsequent 

court orders, while clearly articulating the discrepancies. Yet despite Plaintiff's damages and the 

fact that Plaintiff would remain destroyed for many years to come (due to the fraudulent six-year, 

out-of-jurisdiction, bad-faith46, default "Order of Protection"), no court, judge, department, or 

party chose to intervene and mitigate Plaintiff's damages, or the cost of the entire suit for the 

state and all parties herein. They likewise refused their supervisory duties over lower court 

judges per the judicial canons, violated their oaths of office, and failed to correct or report both 

43 https://rico.jefffenton.com/ evidence/ 2021-01-19 fenton-seeking-help-tnsc-coa-aoc-bpr-fbi-ustp. pdf (Case l:23-cv-01097-
PLM-RSK, ECF No. 1-29, PagelD.1665 ~ ECF No. 1-30, PagelD.1793) 
44 Case 1:23-cv-01097-PLM-RSK, ECF No. 1-29, PagelD.1665-1681, PagelD.1699-1703) 
45 https:/ / rico.jefffenton.com/ evidence/2021-12-02 fbi-mark-shafer-binkley-story-corruption.pdf 

https: // rico. jefffenton .com/ evidence/ 2021-12-02 fbi-mark-shafer-binkley-story-corru ption.mp3 

h ttps :// rico. jefffenton.com/ evidence/ 2022-02-01 fenton-affidavit-of-story-binkley-fraud-on-court. pdf 
46 https:// rico.jefffenton.com/ evidence/2019-10-21 fraudulent-final-affidavit-by-virginia-story. pdf 
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judicial and attorney misconduct47, which is the responsibility of every bar member. 

32. During the 8/29/2019 hearing48, Plaintiff asked, "Just as a question, were we 

saying that I disobeyed the Court order?" To which defendant Binkley answered, "No, no, we 

don't have anything like that really in front of us ... " (Transcript page 11, lines 2-6) 

33. Once Plaintiff was forced to represent himself prose, everything changed, while 

defendants Story and Binkley took turns "tag-teaming" him. 

34. Plaintiff asked what he had "done wrong to receive that kind of treatment," 

informing the Chancery Court that his "wife had two months to move out." (Transcript page 17, 

lines 4-6). 

35. Defendant Binkley responded, "Sir, we have already talked about all that. We had 

a previous hearing. We have a previous Court Order. You're representing yourself. You're 

as:suming to know everything we've already talked about. I'm not going to go over it with you and 

spend four hours-" (Transcript page 17, lines 7-12). 

36. Plaintiff reminded defendant Binkley, "On the last Court Order49 you said that I 

could take my stuff with me after the ten-day walkthrough. That's what your last Court Order 

said, and I would like to be able to do that." (Transcript page 18, lines 18-21). 

47 Case 1:23-cv-01097-PLM-RSK, ECF No. 1-40, PagelD.2068-2090 (https://tnjudicial.org/c/a/jrf102.pdf) 
48 https: / / rico.jeflTenton .com/ evidence/ 2019-08-29 chancery-hearing-transcript-audio-markers.pdf 

https: II rico. jeflTenton.com/ evidence/ 2019-08-29 chancery-hearing-audio-recording. mp3 
49 https: / / rico.jeflTenton.com/ evidence/2019-08-01 chancery-court-order-with-counsel. pdf 

https: //rico.jeflTenton.com/evidence/ 2019-08-01 chancery-hearing-transcript.pdf 
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37. Defendant Binkley demanded, " ... Your personal items, sir. You're not stupid. 

Listen, please. Your personal items are your clothes, your personal jewelry, and that's it." 

(Transcript page 19, lines 2-5). 

38. Plaintiff asked, "My bed or my furniture?" (Transcript page 19, line 6). 

39. Defendant Binkley demanded, "No, sir. I'm going to say it for the third time. No 

furniture, no furnishings, no nothing." (Transcript page 19, lines 2-5). 

40. Again, Plaintiff attempted to correct defendant Binkley: "That's not what you said 

in the last order." (Transcript page 19, lines 10-11). 

41. Defendant Binkley proceeded to chastise Plaintiff, "Sir, you're not paying 

attention. You're not listening to what has happened. You're not paying attention to anything. 

And I'm not going to spend three or four hours here at the-just trying to be nice to you and go 

through everything again. I'm just not going to do that. You're expected to know all of this. 

Now, you're choosing to represent yourself. There's not a thing that I can do about that." 

(Transcript page 19, lines 12-21). 

42. In fact, Plaintiff was paying attention to what had happened and was correct-that 

defendants Story and Binkley were committing fraud on the court. 

43. Upon receipt of the subsequent court order, Plaintiff saw significant discrepancies 

in the written order from what had taken place in the Chancery Court the day prior. 

44. Giving defendants Story, Binkley, and Chancery Court the benefit of the doubt 

that possibly it could have been an honest error, Plaintiff tried emphatically to contact the 
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Chancery Court, defendants Binkley and Story, in an emergency effort to reconcile the 

discrepancies before further damage was done, but was ignored and denied. 

45. The Chancery Court ordered Plaintiff's eviction with just a five-day notice, over a 

holiday weekend.50 Executed and enforced by four sheriff's deputies from the County. The 

deputy sheriffs were actually leveraged by the defendants Story and Binkley to execute and then 

enforce multiple criminal felonies against Plaintiff on behalf of defendants Story and Binkley. 

This was unconscionable, and the refusal by the courts and the state to help cure this atrocity is 

beyond words. 

COURT RULES51 

46. The wrongful eviction was also a violation of at least the following Rules of 

Professional Conduct: 

(1) Tenn. R. Sup. Ct. 3.4(e)(l) Fairness to Opposing Party and Counsel - allude to 
any matter that the lawyer does not reasonably believe is relevant or that will not 
be supported by admissible evidence, (g) request or assist any person to take 
action that will render the person unavailable to appear as a witness by way of 
deposition or at trial 

(2) Tenn. R. Sup. Ct. 3.S(e) Impartiality and Decorum of The Tribunal - engage in 
conduct intended to disrupt a tribunal. 

(3) Tenn. R. Sup. Ct. 8.4 MISCONDUCT (a) violate or attempt to violate the Rules 
of Professional Conduct, knowingly assist or induce another to do so, or do so 
through the acts of another; (b) commit a criminal act that reflects adversely on 
the lawyer's honesty, trustworthiness, or fitness as a lawyer in other respects; (c) 
engage in conduct involving dishonesty, fraud, deceit, or misrepresentation; (d) 

50 https:/ /rico.jefffenton.com/ evidence/2019-08-29 chancery-court-order-once-pro-se.pdf 
5 1 Case l:23-cv-01097-PLM-RSK, ECF No. 1-40, PageID.2068-2090 (https://tnjudicial.org/c/a/jrfl02.pdf) 
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engage in conduct that is prejudicial to the administration of justice; (f) knowingly 
assist a judge or judicial officer in conduct that is a violation of applicable rules of 
judicial conduct or other law. 

CASELAW 

47. The U.S. Supreme Court stated that "when a state officer acts under a state law 

in a manner violative of the Federal Constitution, he comes into conflict with the superior 

authority of that Constitution, and he is in that case stripped of his official or representative 

character and is subjected in his person to the consequences of his individual conduct. The State 

has no power to impart to him any immunity from responsibility to the supreme authority of the 

United States." Scheuerv. Rhodes, 416 U.S. 232, 94 S. Ct. 1683, 1687 (1974). 

48. In 1994, the U.S. Supreme Court held that "Disqualification is required if an 

objective observer would entertain reasonable questions about the judge's impartiality. If a 

judge's attitude or state of mind leads a detached observer to conclude that a fair and impartial 

hearing is unlikely, the judge must be disqualified." Liteky v. United States, 510 U.S. 540, 114 

S.Ct. (1994). 

49. "Recusal under Section 455 is self-executing; a party need not file affidavits in 

support of recusal and the judge is obligated to recuse herself sua sponte under the stated 

circumstances." Taylorv. O'Grady, 888 F.2d 1189 (7th Cir. 1989). 

50. The Supreme Court has ruled and has reaffirmed the principle that "justice must 

satisfy the appearance of justice". Levine v. United States, 362 U.S. 610, 80 S.Ct. 1038 (1960), 

citing Ojfuttv. United States, 348 U.S. 11, 14, 75 S.Ct. 11, 13 (1954). 
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51. Should a judge not disqualify himself, then the judge is in violation of the Due 

Process Clause of the U.S. Constitution. United States v. Sciuto, 531 F.2d 842 (7th Cir. 1976). 

52. Acts in excess of judicial authority constitutes misconduct, particularly where a 

judge deliberately disregards the requirements of fairness and due process. Gonzalez v. 

Commission on Judicial Performance, (1983) 33 Cal. 3d 359,371,374; *Cannon v. Commission on 

Judicial Qualifications, (1975) 14 Cal. 3d 678, 694. 

53. "No judicial process, whatever form it may assume, can have any lawful authority 

outside of the limits of the jurisdiction of the court or judge by whom it is issued; and an attempt 

to enforce it beyond these boundaries is nothing less than lawless violence." Ableman v. Booth, 62 

U.S. 506 (1858). 

54. "The innocent individual who is harmed by an abuse of governmental authority is 

assured that he will be compensated for his injury." Owen v. Ci~ of Independence, 445 U.S. 622 

(1980). 

CONCLUSION 

55. The order52 created and issued by defendants Story and Binkley subsequent to 

Plaintiff's August 29, 2019, hearing53 in Chancery Court to wrongfully evict the plaintiff, leaving 

him no shelter or provision within the state of Tennessee, with just five-days-notice, knowing 

52 https:/ / rico. jefffenton.com/ evidence/2019-08-29 chancery-court-order-once-pro-se.pdf 
53 h ttps: II rico. jeflfen ton.com/ evidence/ 2019-08-29 chancery-hearing-transcript-audio-markers. pdf 

https://rico. jefffenton.com/evidence/2019-08-29 chancery-hearing-audio-recording. mp3 
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that he would be forced to relocate to the Michigan54 (far beyond the jurisdiction of the state of 

Tennessee and the Chancery Court), was not only without question biased and discriminatory, 

but also a clear criminal felony, "by means of coercion, influences or attempts to influence a 

witness or prospective witness in an official proceeding with intent to influence the witness: to be 

absent from an official proceeding to which the witness has been legally summoned" ( emphasis 

added). What defendants did was felony criminal conspiracy, obstruction of justice, and 

"coercion or persuasion of witness" Tenn. Code§ 39-16-507(a)(3), a class D felony. 

56. If not prior, once defendant Binkley helped defendant Story commit these crimes 

against Plaintiff, he was automatically disqualified per Tenn. R. Sup. Ct. 2.l(a)(l) and 28 U.S.C. 

§ 455(a), (b)(l), whereupon he was immediately stripped of all lawful authority in docket 

#48419B. Similarly, the Chancery Court was stripped of all lawful jurisdiction to hear or decide 

any related matter in docket #48419B after 8/29/2019. 

57. Had defendant Binkley timely recused himself, as his office required, and been 

replaced by another judge, or had Plaintiff not been forced beyond the lawful jurisdiction of the 

state of Tennessee, due to the crimes and misconduct committed against him by defendants 

Story and Binkley in this case, then the Chancery Court may have retained jurisdiction while 

assigning another judge who did not have the obvious bias and conflicts of interest possessed by 

54 https:/ /rico.jefffenton.com/ evidence/2019-07-29 response-to-wifes-motion-to-sell-residence.pdf 
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defendant Binkley. 55 

58. However, since the Chancery Court was literally leveraged in a criminal 

racketeering scheme,56 by which to strategically circumvent the Federal Rules of Bankruptcy 

Procedure and multiple federal bankruptcy laws57 for the primary purpose of lawlessly depriving 

the plaintiff of his rights, adequate protection (as required under the federal bankruptcy laws), 

and his property,58 which the Bankruptcy Court could not lawfully force the sale of, there is no 

active good-faith case involving the plaintiff in the Chancery Court, without fraud on the court 

being the primary element, cause, and purpose for the action. 

59. Since such a purpose is in utter defiance of the federal rules, it cannot possibly 

establish and retain jurisdiction for that court and over a litigant once that litigant has relocated to 

another area in the country, especially subsequent to the criminal damages caused that litigant by 

the court itself. To entertain the possibility of a court keeping lawful jurisdiction over a litigant 

who was forced beyond its jurisdictional borders, to survive the criminal actions and damages 

caused by that court, is so far beyond absurd, Plaintiff believes that this conclusion should speak 

for itself. 

55 Case l:23-cv-01097-PLM-RSK, ECF No. 1-1S, PagelD.621-624, ECF No. 1-1S, PagelD.625, ECF No. 1-14, PagelD.611 
(Case 1:23-cv-01097-PLM-RSK, ECF No. 1-14, PagelD.597 ~ ECF No. 1-15, PagelD.620) 
56 Case 1:23-cv-01097-PLM-RSK, ECF No. 1-34, PagelD.1880 (Case 1:23-cv-01097-PLM-RSK, ECF No. 1-34, PagelD.1874-
1924) 
57 Case 1:23-cv-01097-PLM-RSK, ECF No. 1-34, PagelD.1874-1924 
58 Case 1:23-cv-01097-PLM-RSK, ECF No. 1-12, PagelD.479 ~ ECF No. 1-13, PageID.596 
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60. Every action taken by the Chancery Court in docket #48419B59 is void, always has 

been, always will be, and must be vacated as a matter oflaw, in the interest of justice. 

61. Pursuant to 28 U.S. Code § 1746, I declare under penalty of perjury that the 

foregoing is true and correct, except as to matters herein stated to be on information and belief, 

and as to such matters, I certify as aforesaid that I verily believe the same to be true, and I further 

declare that Ms. Fenton's "unsigned personal testimony60 " in docket #48419B, technical 

records volume-I, pages 15-16, filed in the Chancery Court along with her Petition for an Order 

of Protection 61, is fraudulent and substantially false. 

January 18, 2024 ~ -(s,~~ 
JEFF::~ ENTON, PRO SE 

17195 SILVER PARKWAY, #150 
FENTON, MI, 48430-3426 
JEFF .FENTON@LIVE.COM 

(P) 615.837.1300 
(F) 810.255.4438 

59 Case l:23-cv-01097-PLM-RSK, ECF No. 1-17, PagelD.641 ~ ECF No. 1-26, PagelD.1369 
60 https://rico.jefffenton .com/evidence/2019-06-20 wifes-fal se-unsigned-personal-testimony-for-op.pdf (Case l:23-cv-01097-
PLM-RSK, ECF No. 1-17, PagelD.661-662) 
61 Case l:23-cv-01097-PLM-RSK, ECF No. 1-17, PagelD.655-678 
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INSIDE THE STATE OF TENNESSEE'S 

LEGISLATURE/COURTS/AOC/TBI, 

BJC & BPR JURISDICTION: 

ARRESTS, IMPEACHMENTS, DISBARMENTS, 

DISCIPLINARY ACTIONS, STATE 

CRIMINAL CHARGES, CORRECTIONS, 

EXPUNGEMENTS, RESTITUTION, 

DAMAGES, SANCTIONS, POLICY 

OUTSIDE DOJ/FBI JURISDICTION: 

DUE TO THE INFLUENCE OF THE "PLAYERS", 

NOBODY WITHIN THE STATE OF TENNESSEE 

HAS SHOWN ANY INTEREST IN ENFORCING 

THE "RULE OF LAW" OR HOLDING THE 

COURT AND COUNSEL ACCOUNTABLE 

To THEIR "OATHS OF OFFICE", THE 

JUDICIAL CANONS, OR THE RULES 

OF PROFESSIONAL CONDUCT. CHANGES To INCREASE 

TRANSPARENCY AND 

ACCOUNTABILITY WITHIN 

ALL TENNESSEE COURTS. 

MORE UNIFORM POLICIES 

STATE-WIDE TO REDUCE 

PER CHANCERY COURT 
RECORD, DOCKET #48419B 

WILLIAMSON COUNTY TENNESSEE 

THE BOARD OF PROFESSIONAL 

RESPONSIBILITY HAS REFUSED 

To FILE, VET AND AcT UPON 

MY "SERIOUS COMPLAINT" 

"THE DOG AND PONY SHOW" SUBMITTED WELL OVER 

DISCRIMINATION BY 

LOCAL RULES . 

MANDATORY 

DISCLOSURES 

ALMOST EXCLUSIVELY FRAUD UPON THE 
COURT(s), BY OFFICER(s) OF BOTH COURT(s) 

Two YEARS-AGO; AGAINST 

ATTORNEYS VIRGINIA 

LEE STORY, MARY 

BETH AUSBROOKS, 

ELAINE BEELER, 

A STRATEGICALLY ENGINEERED EMERGENCY 

DISTRACTION TO CIRCUMVENT THE FRBP & BK LAws & RECUSALS OF 

HEARING CASES 

BY "FRIENDS". 

.. __________________________ AND "FRIENDS". 

i INSIDE DOT/FBI JURISDICTION 
' BANKRUPTCY CASE 3:19-BK-02693 

FRBP 7001 ADVERSARY PROCEEDINGS 
FRBP 9011 ATTORNEY CERTIFICATION 

28 USC§§ 1927, 1334, 1335 - JURISDICTION 
11 USC§§ 363(b)(l),(e)NOTICE&HEARING 
11 USC § 363(h) SELL IF BENEFIT TO EsTATE 
11 USC § § 5-41, 542, 5-43 Estate Propedy/l'umover 
18 USC § 241 CONSPIRACY AGAINST RIGHTS 
18 USC § 242 DEPRIVATION (COLOR OF I.Aw) 
18 USC§§ 157, 1341BKFRAuo(s) &SwlNDLF.S 
18 USC § 1503 OBSTRUCTION OF JUSTICE 
18 USC§ 1519 FALSIFYING BK RECORDS 
18 USC§ 1951 HOBB'S ACT EXTORTION 
18 USC§ 1957 UNLAWFUL PROPERTY TRANS. 

IN DOT/FBI/TBI JURISDICTION 
CONSTITUTIONAL, STATE, AND 

- FEDERAL CRIMES -
COMMITTED BY BOTH COURTS 

AND COUNSEL COLLUSIVELY: 
CONSPIRACY AGAINST RIGHTS, 
DEPRIVATION OF PROPERTY AND 
LIBERTY UNDER COLOR OF LAW, 
WITHOUT NOTICE/EQUAL OR DUE PROCESS. 
MALICIOUS LITIGATION, ABUSE, CRUELTY, 
FAILURE TO INTEIVENE, NEGLECT TO 
PREVENT, CIVIL RIGHTS INTIMIDATION, 
COERCION, THEFT, EXTORTION, UNDER 
COLOR OF OFFICIAL RIGHT, ADA COERCION 
'THR ATS, INT~PEkENCEt RETALIATION, 

SYNOPSIS: Family Court Attorney, Virginia Lee Story (in Williamson County Chancery Court) Conspired with Bankruptcy 
Specialist, Attorney Mary Elizabeth Maney Ausbrooks (in U.S. Bankruptcy Court for the Middle District of Tennessee), well 
over a Month in Advance of my Ex-wife's secret Divorce Filing & Ambush. The Crux of this Conspiracy Conducted by Counsel, 
with the Fraudulent Assistance by BOTH Courts, was to CIRCUMVENT the "Federal Rules of Bankruptcy Procedure" (FRBP) 
and a Multitude of Federal Bankruptcy Laws, so they could Illegally FORCE the Deprivation of Multiple Property Interests 
(purchased/owned/held) by MYSELF in 1986 Sunnyside Drive, Brentwood, TN 37027; as well as by my two Roommates(fenants 
State & Federally Protected "Leasehold Property Interests". Each of which Required an" Adversarial Proceeding", including 
NOTICES & HEARINGS in Federal District Court, or Federal Bankruptcy Court. Under the circumstances, the State Courts were 
specifically FORBIDDEN from Exercising Jurisdiction. The BK Trustee was REQUIRED to REMOVE the PROPERTY from my 
Ex-wife's secret "BANKRUPTCY ESTATE", as a "BURDENSOME ASSET", long before I metJudge Michael W. Binkley. 



Case 1:23-cv-01097-PLM-RSK   ECF No. 21-1,  PageID.2803   Filed 01/19/24   Page 3 of 17

https://rico.jefffenton.com/evidence/2024-01-18_binkley-disqualification-for-bias-coercion.pdf Case 1:23-cv-01097-PLM-RSK (FENTON v. STORY et al.)

casetext 

28 u.s.c. § 455 

Section 455 - Disqualification of justice, judge, or magistrate judge 

(a) Any justice, judge, or magistrate judge of the United States shall disqualify himself in 
any proceeding in which his impartiality might reasonably be questioned. 
(b) He shall also disqualify himself in the following circumstances: 

(1) Where he has a personal bias or prejudice concerning a party, or personal knowledge 
of disputed evidentiary facts concerning the proceeding; 

(2) Where in private practice he served as lawyer in the matter in controversy, or a lawyer 
with whom he previously practiced law served during such association as a lawyer 
concerning the matter, or the judge or such lawyer has been a material witness concerning 
it; 

(3) Where he has served in governmental employment and in such capacity participated as 
counsel, adviser or material witness concerning the proceeding or expressed an opinion 
concerning the merits of the particular case in controversy; 

(4) He knows that he, individually or as a fiduciary, or his spouse or minor child residing 
in his household, has a financial interest in the subject matter in controversy or in a party 
to the proceeding, or any other interest that could be substantially affected by the outcome 
of the proceeding; 

(5) He or his spouse, or a person within the third degree of relationship to either of them, 
or the spouse of such a person: 

(i) Is a party to the proceeding, or an officer, director, or trustee of a party; 

(ii) Is acting as a lawyer in the proceeding; 

(iii) Is known by the judge to have an interest that could be substantially affected by the 
outcome of the proceeding; 

(iv) Is to the judge's knowledge likely to be a material witness in the proceeding. 

( c) A judge should inform himself about his personal and fiduciary financial interests, and 
make a reasonable effort to inform himself about the personal financial interests of his 
spouse and minor children residing in his household. 
(d) For the purposes of this section the following words or phrases shall have the meaning 
indicated: 

(1) "proceedi ng" includes pretrial, trial, appellate review, or other stages of litigation; 

(2) the degree of relationship is calculated according to the civil law system; 

(3) "fiduciary" includes such relationships as executor, administrator, trustee, and 
guardian; 
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casetext 

Tenn. R. Sup. Ct. 2.11 

Rule 2.11 - Disqualification 

(A) A judge shall disqualify himself or herself in any proceeding in which the judge's 
impartiality might reasonably be questioned, including but not limited to the following 
circumstances: 

(1) The judge has a personal bias or prejudice concerning a party or a party's lawyer, or 
personal knowledge of facts that are in dispute in the proceeding. 

(2) The judge knows that the judge, the judge's spouse or domestic partner, or a person 
within the third degree ofrelationship to either of them, or the spouse or domestic partner 
of such a person is: 

(a) a party to the proceeding, or an officer, director, general partner, managing member, 
or trustee of a party; 

(b) acting as a lawyer in the proceeding; 

(c) a person who has more than a de minimis interest that could be substantially affected 
by the proceeding; or 

(d) likely to be a material witness in the proceeding. 

(3) The judge knows that he or she, individually or as a fiduciary, or the judge's spouse, 
domestic partner, parent, or child, or any other member of the judge's family residing in 
the judge's household, has an economic interest in the subject matter in controversy or is a 
party to the proceeding. 

( 4) The judge knows or learns by means of a timely motion that a party, a party's lawyer, 
or the law firm of a party's lawyer has made contributions or given such support to the 
judge's campaign that the judge's impartiality might reasonably be questioned. 

(5) The judge, while a judge or a judicial candidate, has made a public statement, other 
than in a court proceeding, judicial decision, or opinion, that commits or appears to 
commit the judge to reach a particular result or rule in a particular way in the proceeding 
or controversy. 

(6) The judge: 
(a) served as a lawyer in the matter in controversy, or was associated with a lawyer who 
participated substantially as a lawyer in the matter during such association; 

(b) served in governmental employment, and in such capacity participated personally 
and substantially as a lawyer or public official concerning the proceeding, or has 
publicly expressed in such capacity an opinion concerning the merits of the particular 
matter in controversy; 

{c) was a material witness concerning the matter; 



Case 1:23-cv-01097-PLM-RSK   ECF No. 21-1,  PageID.2805   Filed 01/19/24   Page 5 of 17

https://rico.jefffenton.com/evidence/2024-01-18_binkley-disqualification-for-bias-coercion.pdf Case 1:23-cv-01097-PLM-RSK (FENTON v. STORY et al.)

• casetext 

Tenn. Code§ 39-16-507 
Section 39-16-507 - Coercion or persuasion of witness 

(a) A person commits an offense who, by means of coercion, influences or attempts to 
influence a witness or prospective witness in an official proceeding with intent to influence 
the witness to: 

(1) Testify falsely; 

(2) Withhold any truthful testimony, truthful information, document or thing; or 

(3) Elude legal process summoning the witness to testify or supply evidence, or to be 
absent from an official proceeding to which the witness has been legally summoned. 

(b) A violation of this section is a Class D felony. 
( c) A defendant in a criminal case involving domestic assault, pursuant to § 39-13-111, or a 
person acting at the direction of the defendant, commits an offense who, by any means of 
persuasion that is not coercion, intentionally influences or attempts to influence a witness or 
prospective witness in an official proceeding to: 

(1) Testify falsely; 

(2) Withhold any truthful testimony, information, document, or evidence; or 

(3) Elude legal process summoning the witness to testify or supply evidence, or to be 
absent from an official proceeding to which the witness has been legally summoned. 

(d) A violation of subsection (c) is a Class A misdemeanor and, upon conviction, the 
sentence runs consecutively to the sentence for any other offense that is based in whole or in 
part on the factual allegations about which the person was seeking to influence a witness. 
(e) Nothing in this section shall operate to impede the investigative activities of an attorney 
representing a defendant. 

T.C.A. § 39-16-507 

Amended by 2019 Tenn. Acts, ch. 104,s 1, eff. 7/1/2019. 
Acts 1989, ch. 591, § 1; 1990, ch. 980, § 8 . 
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Tenn. R. Sup. Ct. 2.15 

Rule 2.15 - Responding to Judicial and Lawyer Misconduct 

(A) A judge having knowledge that another judge has committed a violation of this Code 
that raises a substantial question regarding the judge's honesty, trustworthiness, or fitness as 
a judge in other respects shall inform the appropriate authority. 
(B) A judge having knowledge that a lawyer has committed a violation of the Rules of 
Professional Conduct that raises a substantial question regarding the lawyer's honesty, 
trustworthiness, or fitness as a lawyer in other respects shall inform the appropriate 
authority. 
(C) A judge who receives information indicating a substantial likelihood that another judge 
has committed a violation of this Code shall take appropriate action. 
(D) A judge who receives information indicating a substantial likelihood that a lawyer has 
committed a violation of the Rules of Professional Conduct shall take appropriate action. 

Tenn. R. Sup. Ct. 2.15 

Comment 

[ 1 J Taking action to address known misconduct is a judge's obligation. Paragraphs (A) and (B) impose an 

obligation on the judge to report to the appropriate disciplinary authority the known misconduct of another judge or 

a lawyer that raises a substantial question regarding the honesty, trustworthiness, or fitness of that judge or lawyer. 

Ignoring or denying known misconduct among one's judicial colleagues or members of the legal profession 

undermines a judge's responsibility to porticipote in efforts to ensure public respect/or the justice system. This Rule 

limits the reporting obligation to those offenses that an independent judiciary must vigorously endeavor to prevent. 

{2 J A judge who does not have actual knowledge that another judge or a lawyer may have committed misconduct, 

but receives information indicating a substantial likelihood of such misconduct, is required to take appropriate 

action under paragraphs (C) and (D). Appropriate action may include, but is not limited to, communicating directly 

with the judge who may have violated this Code, communicating with a supervising judge, or reporting the 

suspected violation to the appropriate authority or other agency or body. Similarly. actions to be taken in response 

to information indicating that a lawyer has commitred a violation of the Rules of Professional Conduct may include 

bur are not limited to communicating directly with the lawyer who may have committed the violation, or reporting 

the suspected violation to the appropriate authority or other agency or body. 
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Tenn. R. Sup. Ct. 3.3 
Rule 3.3 - Candor Toward the Tribunal 

(a) A lawyer shall not knowingly: 
(1) make a false statement of fact or law to a tribunal; or 

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to 
the lawyer to be directly adverse to the position of the client and not disclosed by 
opposing counsel; or 

(3) in an ex parte proceeding, fail to inform the tribunal of all material facts known to the 
lawyer that will enable the tribunal to make an informed decision, whether or not the facts 
are adverse. 

(b) A lawyer shall not offer evidence the lawyer knows to be false, except that a lawyer who 
represents a defendant in a criminal proceeding, and who has been denied permission to 
withdraw from the defendant's representation after compliance with paragraph (t), may 
allow the client to testify by way of an undirected narrative or take such other action as is 
necessary to honor the defendant's constitutional rights in connection with the proceeding. 
(c) A lawyer shall not affirm the validity of, or otherwise use, any evidence the lawyer 
knows to be false. 
( d) A lawyer may refuse to offer or use evidence, other than the testimony of a client who is 
a defendant in a criminal matter, that the lawyer reasonably believes is false, misleading, 
fraudulent or illegally obtained. 
(e) If a lawyer knows that the lawyer's client intends to perpetrate a fraud upon the tribunal 
or otherwise commit an offense against the administration of justice in connection with the 
proceeding, including improper conduct toward a juror or a member of the jury pool, or 
comes to know, prior to the conclusion of the proceeding, that the client has, during the 
course of the lawyer's representation, perpetrated such a crime or fraud, the lawyer shall 
advise the client to refrain from, or to disclose or otherwise rectify, the crime or fraud and 
shall discuss with the client the consequences of the client's failure to do so. 
(f) If a lawyer, after discussion with the client as required by paragraph (e), knows that the 
client still intends to perpetrate the crime or fraud, or refuses or is unable to disclose or 
otherwise rectify the crime or fraud, the lawyer shall seek permission of the tribunal to 
withdraw from the representation of the client and shall inform the tribunal, without further 
disclosure of information protected by RPC 1.6, that the lawyer's request to withdraw is 
required by the Rules of Professional Conduct. 
(g) A lawyer who, prior to conclusion of the proceeding, comes to know that the lawyer has 
offered false tangible or documentary evidence shall withdraw or disaffirm such evidence 
without further disclosure of information protected by RPC 1.6. 
(h) A lawyer who, prior to the conclusion of the proceeding, comes to know that a person 
other than the client has perpetrated a fraud upon the tribunal or otherwise committed an 
offense against the administration of justice in connection with the proceeding, and in which 
the lawyer's client was not implicated, shall promptly report the improper conduct to the 
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Rule 3.3 - Candor Toward the Tribunal Tenn. R. Sup. Ct. 3.3 

tribW1al, even if so doing requires the disclosure of information otherwise protected by RPC 
1.6. 
(i) A lawyer who, prior to conclusion of the proceeding, comes to know of improper 
conduct by or toward a juror or a member of the jury pool shall report the improper conduct 
to the tribunal, even if so doing requires the disclosure of information otherwise protected 
byRPC 1.6. 
(j) If, in response to a lawyer's request to withdraw from the representation of the client or 
the lawyer's report of a perjury, fraud, or offense against the administration of justice by a 
person other than the lawyer's client, a tribunal requests additional information that the 
lawyer can only provide by disclosing information protected by RPC 1.6 or 1.9( c ), the 
lawyer shall comply with the request, but only if finally ordered to do so by the tribunal 
after the lawyer has asserted on behalf of the client all non-frivolous claims that the 
information sought by the tribunal is protected by the attorney-client privilege. 

Tenn. R. Sup. Ct. 3.3 

Comment 

[ I J This Rule governs the conduct of a lawyer who is representing a client in connection with the proceedings of a 

tribunal, such as a court or an administrative agency acting in an adjudicative capacity. It applies not only when the 

lawyer appears before the tribunal, but also when the lawyer participates in activities conducted pursuant to the 

tribunal's authority, such as pre-trial discovery in a civil matter. 

[ZJ The advocate's task is to present the client's case with persuasive force. Performmice of that duty while 

maintaining confidences of the client is qualified by the advocate's duty to refrain from assisting a client to 

perpetrate a fraud upon the tribunal. However, an advocate does not vouch for the evidence submitted in a cause; 

the tribunal is responsible for assessing its probative value. 

Representations by a Lawyer 

[3] An advocate is responsible for pleadings and other documents prepared for litigation, but is usually not required 

to have personal knowledge of matters asserted therein, for litigation documents ordinarily present assertions by the 

client, or by someone on the client's behalf, and not assertions by the lawyer. Compare RPC 3.1. However, an 

assertion purporting to be on the lawyer's own knowledge, as in an affidavit by the lawyer or in a statement in open 

court, may properly be made only when the lawyer knows the assertion is true or believes it to be true on the basis of 

a reasonably diligent inquiry. There are circumstances where failure to make a disclosure is the equivalent of an 

affirmative misrepresentation. The obligation prescribed in RPC 1.Z(d) not to counsel a client to commit, or assist 

the client in committing a fraud, applies in litigation. Regarding compliance with RPC J.Z(d), see the Comment to 

that Rule and also Comments{/] and [7] to RPC 8.4. 

Misleading Legal Argument 

[ 4 J Legal argument based on a knowingly false representation of law constitutes dishonesty toward the tribunal. A 

lawyer is not required to make a disinterested exposition of the law, but must recognize the existence of pertinent 

legal authorities. Furthermore, as stated in paragraph (a)(Z), an advocate has a duty to disclose directly adverse 

authority in the controlling jurisdiction that has not been disclosed by the opposing party. The underlying concept is 

that legal argument is a discussion seeking to determine the legal premises properly applicable to the case. 

Ex Parte Proceedings 

2 
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Rule 3.3 - Candor Toward the Tribunal Tenn. R. Sup. Ct. 3.3 

[5 J Ordinarily, an advocate has the limited responsibility of presenting one side of the mallers that a tribunal should 

consider in reaching a decision; the co11jlicti11g position is expected lo be presented by the opposing party. However, 

in an ex parte proceeding, such as an application.for a temporary restraining order or one conducted pursuant lo 

RPC I. 7(c), there is no balance o.f presentation by opposing advocates. The object of an ex par/e proceeding is 

nevertheless to yield a substantially just result. The judge has an affirmative responsibility lo accord the absent 

party just consideration. As provided in paragraph (a)(J), the lawyer for the represented party has the correlative 

duty to make disclosures <?f material facts known to the laHJ'er and that the lawyer reasonably believes are 

necessary to an infi,rmed decision. 

Refusing to Offer or Use False Evide11ce 

[6] When evidence that a lawyer knows lo be.false is prOl•ided by a person who is not the client, the lawyer must 

reji1se to o./Jer it regardless of the client's wishes. The lawyer must similarly re.fuse lo offer a client's testimony that 

the /m,:ver knows lo be.false, except that paragraph (b) permits the lawyer lo allow a criminal defenda/11 lo testijj• by 

way <if narrative ifthe la»:ver's request lo withdraw, as required by paragraph (J), is denied. Paragraph (c) 

precludes a lawyer.from affirming the validity of. or otherwise using, any evidence the lawyer knows lo be false, 

including the narrative teslimony ofa criminal defendant. 

[7] As provided in paragraph (d), a lawyer has authority to refuse lo o.ffer or use testimony or other proo,f that the 

lmvyer believes is untrustworthy. Offering such proof may reflect adversely on 1he lm1'.wr's ability to discriminate in 

the quality of evidence and thus impair the la»J•er's ~ffectiveness as an advocate. Because of the special protections 

historically provided criminal defendants. however, this Rule does not permit a lawyer to refuse to o.ffer or use the 

testimony o.f such a client because the lm1,yer reasonably believes the testimony lo be false. Unless the la»yer knows 

the /eslimony will be false, the lawyer mus/ honor the client's decision lo testify. 

Wro11gdoing i11 Adjudicative Proceedings by Clients and Others 

[8} A lawyer who is representing a c/ie111 i11 an adjudicatii'e proceeding a11d comes lo know prior to the completion 

oflhe proceeding that the client has perpetrated a fraud or commi//ed perjwy or another o.fle11se against the 

administration o{justice, or intends to do so before the end of the proceeding, is in a difficult position in which the 

lawyer mus/ strike a professionally responsible balance between the lawyer's duties of loyalty and confidentiality 

owed to the client and the equally important duty <?{the lawyer to avoid assisting the client with the consummation 

o,{1hefraud or perjury. In all such cases, paragraph (e) requires the lawyer lo advise the client to desist from or lo 

rec/ifo. the crime or.fraud and inform the client o.fthe consequences o.f a failure to do so. The hard questions come in 

those rare cases in which the client refuses to reveal the misconduct and prohibits the /m,yer.from doing so. 

[9} Paragraph (f) setsfi,rth the lmvyer's responsibilities in siluations in which the lawyer's client is implicated in the 

misconduct. In these situations. the Rules do not permit the lm.'}·er lo report the client's <!flense. Confidentiality 

under RPC 1.6 prevails over the lawyer's duty ofcandor to the tribunal. Only !ft/1e client is implicated in 

misconduct by or toward a juror or a member of the jwy pool does the lawyer's duty o.f candor to the tribunal 

prevail over confidentiality. See paragraph (i). 

[ /OJ Although the la"J'er may not reveal the client's misconduct, the lawyer must not 1•0/untarily continue lo 

represent the client.for lo do so without disclosure oftl,e misconduct would assist the clie11/ to consummale the 

o.ffense. The Rule, therefore, requires 1he la»)'er to seek permission of the tribunal to withdraw.from the 

represe111atio11 of the c/iell/. To increase the likelihood that the tribunal will permit the lawyer to withdrav.; the 

la»:i·er is also required lo in.fi,rm the tribunal that the request.for permis.1·ion to withdraw is required by the Rules o.f 

Pnif'essio11al Conduct. This slalemenl also serves to advise the tribunal that something is amiss without providing 

3 
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Rule 3.3 - Candor Toward the Tribunal Tenn. R. Sup. Ct. 3.3 

the tribunal with any c!f"the in.formation related to the representation that is protected by RPC 1.6. These Rules, 

there.fore, are intended to preserve confidentiality while requiring the lawyer to act so as not to assist the client with 

the consummation of the.fraud. This re.fleets a judgment that the legal system will be best sen>ed by rules that 

encourage clients to co•!fide in their lawyers, who in turn will advise them to rectijj, the fraud. Many, if 110/ most, 

clients will abide by their lawyer's advice, particularly if the lawyer spells 0111 the consequences of.failing to do so. 

At the same time, our legal system and profession cannot permit lmi:wrs to assist clients who refuse to follow their 

advice and insist on consummating an ongoing.fraud. 

[I I} Once the lawyer has made a request fiJr permission lo withdrmi•, the tribunal may grant or deny the request to 

withdraw without further inquiry or may seek more in.formation from the la·wyer about the reasons.for the lawyer's 

request. J.fthejudge seeks more if!f<mnation, the lawyer must resist disclosure ofief<,rmation protected by RPC 1.6, 

but only to the extent that the lawyer may do so in compliance with RPC 3.1. (f the lawyer cannot make a non-

.frivolous argument that the if!(ornwtion sought hy the tribunal is protected by the attorney-client pri1•i/ege, the 

lawyer m11S/ respond trutlifully to the inquiry. (f, howeve1; there is a non-frivolous argument that the information 

sought is privileged, paragraph (h) requires the lawyer to im·uke the privilege. Whether to seek an interlocutory 

appeal from an adverse decision with respect to the claim a/privilege is governed by RPCs I. 2 and 3.1. 

[12} If a lmi:wr is required to seek permission from a tribunal to withdraw.from the representation of a client in 

either a ci1•il or criminal proceeding hecause the client has re.fused to rectify a perjury or fraud, it is ultimately the 

responsibility of the tribunal to determine whether the lawyer will be permitted to withdraw from the representation. 

/11 a criminal proceeding. however, ll decision to permit the lawyer'.r withdrawal may implicllle the constitutional 

rights of the accused and may even have the effect ofprec/11dingfi1rther prosecution of the client. Notwithstanding 

this possibility. the lawyer must seek permission to withdrnw. leaving it to the prosecutor to object to the request and 

to the tribunal to ultimate~v determine whether witlidrawal is permitted. ((permission to withdraw is not granted. 

the lawyer must continue to represent the client, but cannot assist the client in consummating the fraud or perj111y by 

directly or indirect~v using the perjured testimony or.false evidence during the current or any subsequent stage <)(the 

proceeding. A defense lawyer who complies with these rules acts professionally without regard to the effect of the 

lawyer's compliance on the outcome aft he proceeding. 

False Docu111e11tary or Tangible Evidence 

[ 13} (fa lmiyer comes to know that tangible items or documents that the lmiyer has previously offered into evidence 

have been altered or.falsified, paragraph (g) requires that the la"'J'er withdraw or disaffirm the ei•idence. but does 

not otherwise permit disclosure of information protected hy RPC 1.6. Because disa.ffirmance, like withdrawal. can 

be accomplished without disclo.vure of if!f<,rmation protected by RPC /. 6. it is required when necessary for the 

lm,J·er ta avoid assisting a.fraud an the tribunal. 

Crimes or Frauds by Perso11s Other tl,a11 the Client 

[14} Paragraph (h) applies /{the lawyer comes to know that a person other than the client has engaged in 

misco11duct in con11ectio11 with the proceedi11g. Upon /earning prior to the completion aft he proceeding that such 

mi.w:onduct has occurred. the /(Il',-yer is required by paragraph (e) to promptly rel'ea/ the offense ta the tribunal. The 

client's interest in protecting the wrongdoer is not s11/Jicie111/y important as to override the lawyer's duty ofca11dor to 

the court and to take afjirmalil'e steps ta prevent the administration <Jfjustice from being tainted by perjury, fraud. 

or other improper conduct. 

Misconduct By or Toward Jurors or Members of Jury Pool 

4 
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Rule 3.3 - Candor Toward the Tribunal Tenn. R. Sup. Ct. 3.3 

[I 5 J Because j ury tampering undermines the institutional mechanism that our adversary system a/justice uses to 

determine the truth or falsity of testimony or evidence, paragraph (i) requires a lawyer who learns prior to the 

completion of the proceeding that there has been misconduct by or directed toward a juror or prospective juror must 

reveal the misconduct and the identity of the perpetrator to the tribunal, even if so doing requires disclosure of 

i,iformation protected by RPC l. 6. Paragraph (i) does not require that the lawyer seek permission to withdraw from 

the further represenlation of the client in the proceeding, but in cases in which the client is implicated in the jury 

tampering, the lawyer's continued representation of the client may violate RPC 1. 7. RPC l. l 6(a)( I) would then 

require the lawyer to seek permission to withdraw from the case. 

Crime or Fraud Discovered After Conclusion of Proceeding 

[16} in cases in which the lawyer learns of the client's misconduct after the termination of the proceeding in which 

the misconduct occurred, the lawyer is prohibited from reporting the clienJ's misconduct to the tribunal. Even though 

the lawyer may have innocently assisted the client to perpetrate the offense, the lawyer should treat this information 

as the lawyer would treat information with respect to any past crime a client might have committed. The client's 

offense will be deemed completed as of the conclusion of the proceeding. An offense that occurs at an earlier stage 

in the proceeding will be deemed an ongoing offense until the final stage of the proceeding is completed. A 

proceeding has concluded within the meaning of this Rule when a final j udgment in the proceeding has been 

affirmed on appeal or the time for an appeal has passed 

Constitutional Requirements 

[17} These Rules apply lo defense counsel in criminal cases, as well as in other instances. However, the definition of 

the lawyer's ethical duty in such a situation may be qualified by conslitutio110I provisions for due process and the 

right to counsel in criminal cases. The obligation of the advocate under these Rules is subordinate to any such 

constitutional requiremenJ. 

DEFINITIONAL CROSS-REFERENCES "Fraud" and "fraudulent" See RPC l .0(d) "Knowingly," "known," and 

"knows" See RPC 1.0(/} "Material" See RPC l .0(o) "Reasonably believes" See RPC I.0(irTribunal" See RPC I.0(m) 

5 
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Rule 3.4- Fairness to Opposing Party and Counsel 

A lawyer shall not: 

• i:asetext 

(a) unlawfully obstruct another party's access to evidence or unlawfully alter, destroy, or 
conceal a document or other material having potential evidentiary value. A lawyer shall not 
counsel or assist another person to do any such act; or 
(b) falsify evidence, counsel or assist a witness to offer false or misleading testimony; or 
( c) knowingly disobey an obligation under the rules of a tribunal, except for an open refusal 
based on an assertion that no valid obligation exists; or 
( d) in pretrial procedure, make a frivolous discovery request or fail to make a reasonably 
diligent effort to comply with a legally proper discovery request by an opposing party; or 
(e) in trial, 

(1) allude to any matter that the lawyer does not reasonably believe is relevant or that will 
not be supported by admissible evidence; or 

(2) assert personal knowledge of facts in issue except when testifying as a witness; or 

(3) state a personal opinion as to the justness of a cause, the credibility of a witness, the 
culpability of a civil litigant or the guilt or innocence of an accused; or 

(t) request a person other than a client to refrain from voluntarily giving relevant 
information to another party unless: 

(1) the person is a relative or an employee or other agent of a client; and 

(2) the lawyer reasonably believes that the person's interests will not be adversely affected 
by refraining from giving such information; or 

(g) request or assist any person to take action that will render the person unavailable to 
appear as a witness by way of deposition or at trial; or 
(h) offer an inducement to a witness that is prohibited by law; or pay, offer to pay, or 
acquiesce in the payment of compensation to a witness contingent on the content of his or 
her testimony or the outcome of the case. A lawyer may advance, guarantee, or acquiesce in 
the payment of: 

(1) expenses reasonably incurred by a witness in attending or testifying; 

(2) reasonable compensation to a witness for that witness's loss of time in attending or 
testifying; or 

(3) a reasonable fee for the professional services of an expert witness. 

Tenn. R. Sup. Ct. 3. 4 

Comment 



Case 1:23-cv-01097-PLM-RSK   ECF No. 21-1,  PageID.2813   Filed 01/19/24   Page 13 of 17

https://rico.jefffenton.com/evidence/2024-01-18_binkley-disqualification-for-bias-coercion.pdf Case 1:23-cv-01097-PLM-RSK (FENTON v. STORY et al.)

casetext 

Rule 3.4 - Fairness to Opposing Party and Counsel Tenn. R. Sup. Ct. 3.4 

[1 J The procedure of the adl'ersary sy.vtem contemplates that the evidence in a case is lo be marshaled competitively 

by the contending parties. Fair competition i11 the adversary system is secured by prohibitions against des/rue/ion or 

conceal me/II ofel'idence. improperly influencing wilnesses, obslruclive /aclics in discovery procedure, and /he like. 

[2] Documents and olher ilems <!(evidence are cifien essenlial lo eslablish a claim or defense. Subjec/ lo evidenliary 

privileges. the righl of an opposing parly, including the government. lo oblain evidence through discovery or 

subpoena is an importanl procedural right. The exercise of/ha/ righl can befrus/raled /(relevanl malerial is al/ered, 

concealed. or destroyed Applicable law in many jurisdictions makes ii an offense to destroy material for the 

purpose of impairing its availability in a pending proceeding or one whose commencement can be foreseen. 

Falsifying evidence is also general(i· a criminal offense. Paragraph (a) applies lo evidenliary ma/erial general(v. 

including compuleri=ed infimnalion. Applicable law may permil a lawyer to take temporary possession of physical 

evidence ofclienl crimes for the purpose of conducling a limiled exami11alion Iha/ will no/ aller or des/roy malerial 

characteristics of/he evidence. In such a case, applicable law may require the lawyer to /urn /he evidence over lo 

the police or other prosecuting authority, depending 011 the circumstances. 

[3] Although paragraph (0 broadly prohibits lawyers from taking extrajudicial action to impede informalfact-

gatl,ering, ii does permit tl,e lawyer to request that the lawyer's client. and relatives, employees, or agents of the 

client, refrain from voluntarily giving information lo another party. This principle follows because such relatfres 

and employees will normally idenlifi., /heir i111eresls wit/, //,ose of//,e c/ienl. See also RPC 4.2. 

{4} Wilh regard lo paragrapl, {/,), ii is no/ improper lo pay a wilness's expenses or lo compensa/e an experl wilness 

on lerms permi//ed by law. The common law rule in must jurisdiclions is Iha/ ii is improper to pay an occurrence 

wilness any fee for tesl/fj•ing and Iha/ ii is improper lo pay an experl witness a conlinge/11 fee . 

DEFINITIONAL CROSS-REFERENCES "Knowingly" See RPC 1.0(0 "Malerial" See RPC I.0(o) "Reasonable" and 

"reasonably" See RPC /.0(h) "Reasonab~v believes" See RPC 1.(/(i) "Tribunal" See RPC I.0{m) 

2 
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Rule 3.5 - Impartiality and Decorum of The Tribunal 

A lawyer shall not: 

casetext 

(a) seek to influence a judge, juror, prospective juror, or other official by means prohibited 
by law; 
(b) communicate ex parte with such a person during the proceeding unless authorized to do 
so by law or court order; 
( c) communicate with a juror or prospective juror after discharge of the jury if: 

(1) the communication is prohibited by law or court order; 

(2) the juror has made known to the lawyer a desire not to communicate; or 

(3) the communication involves misrepresentation, coercion, duress, or harassment; 

( d) conduct a vexatious or harassing investigation of a juror or prospective juror; or 
(e) engage in conduct intended to disrupt a tribunal. 

Tenn. R. Sup. Ct. 3.5 

Comment 

[ 1 J Many forms of improper influence upon a tribunal are proscribed by criminal law. Others are specified in the 

Tennessee Code of Judicial Conduct, with which an advocate should be familiar. A lawyer is required to avoid 

contributing to a violation of such provisions. For example, a lawyer shall not give or lend anything of value to a 

judge, judicial officer, or employee of a tribunal, except as permitted by RJC 3. 13 of the Code of Judicial Conduct. A 

lawyer, however. may make a contribution to the campaign fund of a candidate for judicial office in conformity with 

RJC 4.4 of the Code of Judicial Conduct. 

[2 J During a proceeding a lawyer may not communicate ex parte with persons serving in an official capacity in the 

proceeding, such as judges, masters or jurors, unless authorized to do so by law or court order. Unless such a 

communication is otherwise prohibited by law or court order, paragraph (b) of this Rule would not prohibit a lawyer 

from communicating with a judge on the merits of the cause in writing if the lawyer promptly delivers a copy of the 

writing to opposing counsel and to parties who are not represented by counsel because that would not be an ex parte 

communication. 

[3] Paragraph (b) also does not prohibit a lawyer from communicating with a judge in an ex parte hearing to 

establish the absence of a conflict of interest under RPC I. 7(c). In such proceedings, the lawyer is of course bound 

by the duty of candor in RPC 3.3(a)(3). 

[ 4] A lawyer may on occasion want lo communicate with a juror or prmpective juror after the jury has been 

discharged. The lawyer may do so unless the communication is prohibited by law or a court order entered in the 

case or by a federal court rule, but must respect the desire of the juror not to ta/le with the lawyer. The lawyer may 

not engage in improper conduct during the communication. As the Court stated in State v. Thamas. 8/ 3 S. W 2d 395 

(Tenn. /99/) : ''After the trial, communication by a lawyer with jurors is permitted so long as he [or she] refrains 

from asking questions or making comments that tend lo harass or embarrass the juror or to influence actions of the 

juror infature cases. Were a lawyer to be prohibited from communicating after trial with a juror, he [or she] could 
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not ascertain if the verdict might be subject to legal challenge, in w/1ich event the invalidity of a verdict might go 

undetected." Id. (quoting Tenn. Sup. Ct. R. 8, EC 7-291 ). The Court went on to state in Thomas that "Rule 8 

therefore allows post-trial interviews by Counsel with j urors on these mal/ers without the prior approval of the trial 

court." Id. at 396. Although the Court's analysis in Thomas was based 011 an earlier l'ersion of Rule 8 (i.e., the Code 

Qf Professional Responsibilil).~. the foregoing principles quoted from Thomas remain valid in the context of RPC 3.5. 

{-la} A communication with, or an investigation Q(. the spouse, child, parent, or sibling of a juror or prospective 

juror will be deemed a communication with or an investigation oft he juror or prospective juror. 

[5] The adl'IJcate's function is to present e~·idence and argument so that the cause may be decided according to law. 

Refraining from abusive or obstreperous conduct is a corollary of the advocate's right to speak on behalf of litigallls. 

A lawyer may standfinn against abuse by a judge, but should al'oid reciprocation; the judge's default is no 

justification/or similar dereliction by an adl'ocate. An advocate can present the cause, protect the record for 

subsequent review, and preserve professional integrity by patient.firmness no less effectively than by belligerence or 

theatrics. 

[6] The duty to refrain.from disruptive conduct applies to any proceeding ofa tribunal, including a deposition. See 

RPC I.0(m). 

DEFINITIONAL CROSS-REFERENCES "Known" See RPC /.0(/} "Tribunal" See RPC I.0(m) 

2 
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Rule 8.4 - MISCONDUCT 

It is professional misconduct for a lawyer to: 

casetext 

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or 
induce another to do so, or do so through the acts of another; 
(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness, or 
fitness as a lawyer in other respects; 
(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation; 
( d) engage in conduct that is prejudicial to the administration of justice; 
(e) state or imply an ability to influence a tribunal or a governmental agency or official on 
grounds unrelated to the merits of, or the procedures governing, the matter under 
consideration; 
(t) knowingly assist a judge or judicial officer in conduct that is a violation of applicable 
rules of judicial conduct or other law; or 
(g) knowingly fail to comply with a final court order entered in a proceeding in which the 
lawyer is a party, unless the lawyer is unable to comply with the order or is seeking in good 
faith to determine the validity, scope, meaning, or application of the law upon which the 
order is based. 

Tenn. R. Sup. Ct. 8.4 

Comment 

[J] Lawyers are subject lo discipline when they violate or al/empt lo violate the Rules of Professional Conduct, 

knowingly assist or induce another to do so, or do so through the acts of another; as when they request or instruct an 

agent lo do so on the lawyer's behalf Paragraph (a), however; does not prohibit a lawyer from advising a client 

concerning action the client is legally entitled lo take. 

[2 J Many kinds of illegal conduct reflect adversely on fitness lo practice law, such as offenses involving fraud and 

the offense of willful failure to file an income lax return. Huwever, some kinds of offenses carry no such implication. 

Traditionally. the distinction was drawn in terms of offenses involving "moral turpitude. " That concept can be 

construed lo include offenses concerning some molters of personal morality. such as adultery and comparable 

offenses, that have no specific connection lo fitness for the practice of law. Although a lawyer is personally 

answerable lo the entire criminal law, a lawyer should be professionally answerable only for offenses that indicate 

lack of those characteristics relevant lo law practice. Offenses involving violence, dishonesty. breach of trust, or 

serious interference with the administration of justice are in that category. Although under certain circumstances a 

single offense reflecting adversely on a lawyer's fitness lo practice - such as a minor assault - may not be sufficiently 

serious to warrant discipline, a pallern of repeated offenses, even ones that are of minor significance when 

considered separately, can indicate indifference lo legal obligation. 

[3 J A lawyer who, in the course of representing a client, knowingly manifests, by words or conduct, bias or prejudice 

based on race, sex, religion, notional origin, disability, age, sexual orientation, or socio-economic status violates 

paragraph (d) when such actions are prejudicial to the administration of justice. legitimate advocacy respecting the 

foregoing/actors does not violate paragraph (d) . 
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{4} A /cm:yer may refuse to comply with an obligation imposed by law upon a goodfaith belief that no valid 

obligation exists. The provisions ofRPC l.2(d) concerning a good faith challenge to the validit;: scope. meaning, or 

application of the law app(v lo challenges of/ega/ regulation ofthe practice of/aw. 

[5 J Paragraph (c) prohibits lawyers from engaging in conduct involving dishonest;·. fraud, deceit, or 

misrepresentation. Such conduct reflects adverse~v on the lawyer's.fitness lo practice law. In some circumstances, 

however. prosecutors are authorized by law lo use, or lo direct investigative agents lo use, investigative techniques 

that might be regarded as deceitful. This Rule does not prohibit such conduct. 

{6] The lav.:ful secret or surreptitious recording of a conl'Crsalion or the actions of anotherfor the purpose of 

obtaining or preserving evidence does not, by itself constitute conduct involving deceit or dishonest;•. See RPC 4.4. 

{7] Lawyers holding public office assume legal responsibilities going beyond those of other citizens. A lawyer's 

abuse ofpublic office can suggest an inability lo fulfill the professional role of lawyers. The same is true of abuse of 

positions <!f private trust such as trustee, executor. administrator, guardian, agent and officer. director, or manager 

cfa corporation or other organization. 

[8] Paragraph (f) precludes a lawyerfrom assisting a judge or judicial officer in conduct that is a violation of the 

rules ofjudicial conduct. A lawyer cannot.for example. make a gift, bequest.favor. or loan lo a judge, or a member 

,!f thejudge'sfami/y who resides in the judge's household, unless the judge would be permitted to accept, or 

acquiesce in the acceptance of such a gift.favor. bequest. or loan in accordance with RJC 3.13 of the Code of 

Judicial Conduct. 

{9 J In both their prc1fessional and personal activities, lawyers have special obligations to demonstrate reJpect fi>r 

the law and legal institutions. Normally, a lawyer who knowing/yfai/s to obey a court order demonstrates disrespect 

fi,r the law that is prejudicial lo the administration ofiustice. Failure to comp(v with a court order is not a 

disciplinary offense, however. when it does 1101 evidence disrespect for the law either because the lawyer is unable to 

comply with the order or the l=;ver is seeking in goodfaith to determine the mlidity, scope, meaning, or application 

of the /av,• upon which the order is based. 

DEFINITIONAL CROSS-REFERENCES "Fraud" See RPC UJ(d) "Knowingly" See RPC /.0(.f) "Tribunal" See RPC 

/.()(111) 
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