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This report summarizes the major findings and recommendations of an independent
investigation that Munger, Tolles & Olson LLP conducted as outside counsel for the State Bar of
California (“State Bar” or “Bar”). We will provide a fuller recitation of the results of the
investigation to the Board of Trustees (“Board”) at a closed session meeting scheduled for

October 17, 2014,

@

I. BACKGROUND AND SCOPE OF INVESTIGATION

The investigation began on August 26, 2014, in response to a ,Jﬁly 31,2014 Report of
Improper Activity from the Bar’s Chief Trial Counsel, Jayne Kifn. Attachment 1. Among other
things, Kim reports “concerns related to certain actioﬁ‘s by Executive Director J os‘eph Dunn
(ED), Chief Financial Officer Peggy Van Horn (CFO) and General Counsel Thomas Miller (GO)
that demonstrate a disturbing [] lack of transparency at the highest levels within the . -
organization.” She cl'aims that “Stgte Bar leadership is failing to adhere to basic‘princviples of
governance” and that a ““five layer éhess game’ with key stakeholders and other eﬁécutives” has
“systematically fostered a culture of intimidation and isolation within the ofrganiiation and
resulted in dishonest communica‘.ci'(‘)ns‘f to the Board of Trustees.” In the ‘xinVeystigation’s early
stages, we also received a memoréndum from Deputy Executive Director Robert Hawley raising
some issues relating to Van Horn’s handling of various finance matters, including her handling
of certain expense reports for. Dunﬁ’s travel. Attachrlenf 2;

We conducted an initial investigation consisting of interviews of five desigllafed
witnesses and a preliminary review of documents. This culminated in an interim report to the
Board at a closed session meeting held September 14, 2014. The Bar then engaged us to
undertake a second phase of the investigation that has involved, among other things, interviews
of nineteen additional witnesses, collection and review of additional documents, and further legal
analysis.

Our investigation probed the issues raised in Kim and Hawley’s memoranda with

particular focus on the following issues:
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e  Whether Joseph Dunn misled the Board or allowed the public to be misled about
the use of Bar funds in connection with travel to Mongolia;

e Whether Dunn and Thomas Miller failed adequately to inform the Board about
the California Supreme Court’s reservations about pending legislation (A.B. 852)
when the Board was voting to sponsor that bill;

e Whether Van Horn mishandled expense reports relating to Dunn’s travel, and
whether she knowingly concealed those reports from the Bva’tr’s auditors;

e  Whether Dunn engaged in cronyism or \iiblatéd Bar pr.bcedurets!in' his Hh‘ing of
certain Bar employees (including Geﬁe;‘al Counsel Thomas Miller)ﬁ,’ :his“handling
of certain contracts for the provision of éervices, and/or offers of assisyt.ancc to
Board membérs or others. |

The third phase of the investigation involved the preparation of this repott. We reach the
following major conclusions and recommendations:

e Dunn failed on several occasions to satisfy his contractual and fiduciary duties to
provide complete and aééurate disclosures to the Board. Tn particular, he misled
the Board or allowed the public to be misled about the use of Bar funds in
connection with travel to Mongolia; failed to inform the Board of the Supreme
Court’s concerns regarding A.B. 852; and méde misstatements to a Board
committec regarding the Supreme Court’s views on the Bar’s possible move to
Sacramento. These concerns are aggravated by Dunn’s lack of candor on several
issues during the investigation. This misconduct justifies termination of Dunn’s
at will employment, although the Board should consider various factors discussed
below in deciding whether to take that action.

e The quality and effectiveness of Van Horn’s work as the Bar’s chief financial
officer are subject to serious question. In particular, Van Horn failed to correct
improper accounting for the Mongolia travel and did not properly handle expense
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reports relating to Dunn’s travel. For these reasons, we recommend that Van
Horn be reprimanded and that the Board take appropriate steps to bring about that
result.

e Ifit decides not to terminate Dunn, the Board should consider taking steps to
strengthen the General Counsel position as a possible independent check on the
Executive Director. First, it may want to consider replacing Miller, whose ability
to serve as an independent counterweight is questiqnéblc,in light of his
performance at the Board meetings on A.B. 852 Second, whocyer} continues in
that role, the Board shpuld reinvigoratce tne policy that the General Counsel

reports directly to both the Board and the Executive Director.

IL. MAJOR FINDINGS "

A. Mongolia Travel

In January 2014, Dunn, Bar employee Thomas Layton, and former State Bar President
Howard Miller of the Girardi Keese law firm traveled to Mongolia in response to a request from
the Mongolian government for help in implementing a new regulatory system for lawyers. In
April 2014, Layton and Miller traveled to Mongolia a second time. Ouf investigation has
focused on whether false statements were made about the use o.f Bar funds for the trip and how
the Bar accounted for expenses'brelyated to the trip.

1. Statements concerning the use of Bar funds for travel to Mongolia

There is substantial evidence that Dunn (i) misinformed the Board that Bar funds would
not be used for the Mongolia trip, and (ii) failed to correct Howard Miller’s public statement that
Bar funds had not been used—or at least failed to bring the issue to the Board’s attention for its
consideration. .

The evidence strongly suggests that Dunn told the Board no Bar funds would be used for
travel to Mongolia. Three trustees recall that, at a meeting in November 2013, Dunn told the

Board that no Bar funds would be used because Mongolia would cover the expenses. Another
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trustee could not recall whether Dunn affirmatively denied whether Board funds would be used
for that purpose. No interviewees recalled Dunn ever telling the Board that Bar funds would be
spent on trips to Mongolia, either in November or la‘gfr. And several persons interviewed
believed that, if Dunn had disclosed that information, it would have prompted Board discussion.

Dunn’s representation that no Bar funds would be used proved to be untrue. In
connection with the January trip, the Bar paid $6,041.72 in mandatory Bar dues for Dunn and
Layton’s airfare and cell phone roaming charges.! In connection with thg\Apl"ilitrip, the Bar paid
$1,046.72 in expenses from the Administration of Justice Fund to covér Laytdn’s hdtel’ meals
and taxis. Id. Indeed, Dunn and Past President Luis Rodrlguez acknowledge that they decided
from the outset to use Bar funds for at least some of the costs of the January trip to Mongolia.

The extent to which Bar'funds were used for the trip is complicated somewhat by the
deposit into a State Bar fund bn April 3, 2014 of a $5,000 check from the Girardi Kéese firm
dated March 20, 2014, HoWard Miller said that the check was intended to cover pa’ét and future
expenses related to Mongolia, and Van Horn has said she plans at some poinfto account for that
deposit as a credit against Mongolia expenses. For several reasons, however, this check does not
significantly mitigate the inaccuracy of Dunn’s statement to the Board.

First, as of the start of this investigation on August 27, 2014, more than seven months
after the first trip to Mongolia, and nearly five months after the check was received by the Bar,
no acqout}til}g entry has been made to credit the donation agaihst the expenscs.

Second, the intent of the donation remains ambiguous, which may account for the delay
in accounting treatment. Although Miller told us that the check dated March 20 was meant to
reimburse the Bar for both past and future expenses, his contemporaneous email to Dunn

indicated that the check was timed to enable booking the future April trip to Mongolia. That the

! This figure does not include $107.60 in expenses relating to meals and travel to and from the
airport that Dunn submitted for reimbursement but that have not been processed.
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check was intended to cover only future expenses is also consistent with Dunn and Rodriguez’s
stated understanding, noted above, that Bar funds would be used for the first trip.
Third, even if accounted for to cover past expenses, the $5,000 check is insufficient to

cover the full $7,088.44 in expenses incurred by the Bar.

SO0

The inaccurate information that Bar funds had not been used for the Mongolia trip later
appeared in an article written by Howard Miller, published in the Daily Journal on April 23,

2014. Miller wrote:

Under the direction of State Bar President Luis Rodriguez, and
discussions with CEO/Executive Director Joseph Dunn, it was
decided since a sovereign state had asked for help in the
administration of justice in a unique area of its expertise, the State
Bar would designate representatives to visit and work with
Mongolia, so long as no bar funds were used, and the State Bar
would simply be acting as a facilitator and advisor.

With that understanding, three of us, including Dunn and Thomas
Layton . . . went to Ulaan Bataar, Mongolia in January.

Miller, The Mongolian Connection, DAILY JOURNAL, Apr. 23,2014 at 5 (emphasis added).
Dunn admitted that he saw the article at the time and noticed the statement. - Several trustees and
State Bar staff reported that they read the article at the time it was publiéhed and noted the
statement that no Bar funds would be used. But Dunn took no steps to correct the statement,
either by requesting Miller to do so or by issuing his own cotrection. The two explanations.
Dunn offered for his failure to correct the statement were tl’dublillgv‘and, in our view, were
inadequate to explain the failure to take any corrective action.

First, he claimed that the article is ambiguous and can be read to say only that no Bar
funds would be used for future trips (an interpretation Rodriguez echoed). But this is an
untenable interpretation of the article’s plain meaning.

Second, Dunn said that he felt no obligation to correct the inaccurate statement because
he did not write it. But Miller was (or at least appeared to outsiders to be) acting as an agent of
the Bar in connection with the trip to Mongolia: he participated in the official trips; he was the

Bar’s representative at a ceremony in Mongolia in April; and he was designated in the
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memorandum of understanding between the State Bar and the Mongolian Bar Association as
someone who, along with Dunn and Layton, would “manage all activities” related to that
memorandum. See Memorandum of Understanding, § 6; see also Cal. Civ. Code § 2317
(“Ostensible authority is such as a principal, intentionally or by want of ordinalfy care, causes or
allows a third person to believe the agent to possess.”). For this reason, the Bar had an
obligation to correct misstatements by Miller about the trip. See Restatement (Second) Agency §
256, cmt b (“If the priﬂcipal discovers the untruth of a statemcnf ihade by an agent on his
account, hc is under the same duty to reveal the truth to the other party ss if he-hi'mse'lilf had
innocently spoken an untmth;”).

Indeed, quite apart frdm any legal obligations involved, Dunn’s apparent insensitivity to
the problems that could be created by perceived inaccurate statements by persons at“ﬁliz}ted with
the Bar—particularly in the area of how Bar funds arﬁe used—is troubling. The unique role of the
organization he heads-—administrator of the state’s legal profession and the system of ethical
rules governing the profession%heightens the need for the chief executive to be sensitive to such
issues. This is particularly true in light of the Bar’s recent pledge to make its commitment to
transparency “paramount.” See Five-Yéar Strategic Plan, p. 5.

At the very least, Dunn should have brought the inaccuracy of Miller’s public statement
to the Board’s attention so that it couid decide whether a corrékction was warranted. Instéad;
Dunn appears to have done the opposite, by taking steps to minimize attchﬁon paid to the trip-
related expenditures. Communications officer Laura Ernde reported that Rex Bossert told her
that Dunn was unhappy that she had circulated within the office a different article about the
Bar’s work with Mongolia—allegedly because Dunn believed the issue was causing probléms
with the Board. Dunn also asked Ernde to edit a draft of an article about the Mongolian
delegation’s visit to the Bar in June to remove a statement that no Bar funds were used for the
two previous trips to Mongolia, presumably because he knew the statement was not true.
According to Ernde, she told Dunn that the statement was from Miller’s April article. Instead of

24870086.1 ATTORNEY-CLIENT PRIVILEGE
ATTORNEY WORK PRODUCT

Exhibit #1: 008

22-CV-01616-BAS-DDL
Case 3:24-cv-01282 Document 224-1  Filed 03/12/25 Page 8 of 49 PagelD #: 1382



3

https:/Irico jefffenton.com/evidence/girardi-investigation-for-the-state-bar-of-california.pdf M.D. Tenn. Case 3:24-cv-01282 (FENTON v. STORY et al.)

 PLAINTIFE'S
EXHIBIT

PRIVILEGED AND CONFIDENTIAL

telling Ernde that the Miller article was inaccurate, Dunn simply told her that that article was not
authorized by the Bar.

Dunn’s inaccurate disclosures, failures to correct, and/or failures to disclose violated
various duties he had. Under his contract, one of Dunn’s “essential duties” is to “keep the Board
and its President fully informed on matters of significance.” Employment Agreement § II(E)(1).
Likewise, as a senior executive of the Bar and the Board’s agent, Dunn ‘has‘a’ﬂducialy duty to
disclose material facts to.the Board. See Salahutdin v. Val‘lkey"offCal.,‘ In’c.,‘ 24 Cal.- App. 4th 555,
562 (1994) (“The failure of the fiduciary to disclose a material fact to his principal which might
affect the fiduciary’s motives or the principal’s decision, which is known (or should be known)
to the fiduciary, may constitute constructive fraud . . . .”); People ex rel. Harris v. Rizzo, 214 Cal.
App. 4th 921, 950-51 (2013) (_city reposed trust and confidence in its assistant chief
administrative officer giving fise to fiduciary duties owed by the officer); LiMandri v. Judkins,
52 Cal. App. 4th 326, 336 (1997) (iiability for nondisclosure of information méy lie where the
defendant is in a fiduciary re‘la‘tionshipb with the plaintiff). Other duties could ya‘lsb be implicated
by Dunn’s lack of candor with and failu'1"es to make disclosures to the Board.?

2. Improper accounting of the Mongolia fravel expenses

As noted above, the Bar hasfcharged the $6,041.72 in expenses for the January trip toa

mandatory dues account. Although Van Horn stated that she thought a case might be made for

use of mandatory funds for the trip, no one else has suggested that this would be apptopriate, and

?Although our findings and recommendations do not depend on it, Dunn’s failure to keep the
Board informed also could implicate his ethical duties as a lawyer. See Sodikoffv. State Bar, 14
Cal, 3d 422, 429 (1975) (“When an attorney assumes a fiduciary relationship and violates his
duty in a manner that would justify disciplinary action if the relationship had been that of
attorney and client, he may properly be disciplined for his misconduct.”); Cal. Ethics Op. 1995-
141 at *3 (“[W1hen rendering professional services that involve a fiduciary relationship, a
member of the State Bar must conform to the professional standards of a lawyer even if the
services performed could also be rendered by one licensed in a different profession.”); ¢f. Cal. R.
Prof. Conduct 3-500 (“A member shall keep a client reasonably informed about 51gn1ﬁcant
developments relating to the employment or representation . . . .”).

24870086.1 ATTORNEY~-CLIENT PRIVILEGE
ATTORNEY WORK PRODUCT

Exhibit #1: 009

22-CV-01616-BAS-DDL
Case 3:24-cv-01282 Document 224-1  Filed 03/12/25 Page 9 of 49 PagelD #: 1383



hitps:/irico.jefffenton.com/evidence/girardi-investigation-for-the-state-bar-of-california.pdf M.D. Tenn. Case 3:24-cv-01282 (FENTON v. STORY et al.)

PLAINTIFF 5
EXHIBIT

PRIVILEGED AND CONFIDENTIAL

it plainly would not be. Keller v. State Bar of Cal., 496 U.S. 1 (1990), requires that expenditures
of mandatory dues be “necessarily or reasonably incurred for the purpose of regulating the legal
profession or improving the quality of legal service available to the people of the State.” Id. at
13-14 (emphasis added). Helping Mongolia to implement a new regulatory regime, though a
laudable goal, hardly satisfies this standard, and the accounting for these expenses raises two
concerns.

First, although Van Horn has stated that she intends to change the accounting of these
expenses so that they are no klo’ngef charged to mandatory dﬁéé, as of the date of her interview
that had not happened. Under ‘theSé circumstances, i’gis-unclear whether, absent this
investigation, Van Horn wouid h_aye changed the accoimting for these expenses to an appropriate
voluntary account.

Second, Dunn himself showed a troubling lack of attention to whether expenses for the
trip would be charged to mandatory or voluntary fees. The expense report he'subfnitted for his
own expenses for the January trip included an account code for mandatory fées-. Seeking to
disclaim responsibility for this al‘locati(’)n, he noted that his practice is to give his travel expenses
to his administrative assistant and to let her and Van Horn decide how the expenses should be
treated.

This explanation is not adequate. Given the unusual nature of the Mongolia-trip, Dunn
should have taken pains to direct Van Horn to make Sﬁre that @/l expenses were allo(;éted'to
voluntary fees, which he did not do. Indeed, Sonja Oehler reported that she received no training
on the circumstances under which mandatory Bar dues may be used to cover expenses. His
failure even to ensure that his own expenses were properly allocated shows an inadequate
sensitivity to what is a centrally important issue for the Bar, its reputation, and its relationship
with its constituencies. -

At a minimum, the Board should reprimand or counsel Dunn on his lack of leadership on
this issue. It should also direct him to institute additional internal controls or training to ensure
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that incidents of this kind do not occur in the future and that his CFO is more closely attuned to

@3

the need for scrupulous compliance in this area.

B. Dunn’s communications with the Board regarding A.B. 852

After the Governor vetoed A.B. 888, the Bar was involved in promoting A.B. 852, which
would have permitted it to bring civil enforcement actions against persons engaged in the
unlawful practice of law (UPL). Last April, Beth Jay emailed Tom Miller (who forwarded it to
Dunn) that the Chief 'Justice‘wants to “delay further action” — and emailed Dunn and Miller that
the Chief Justice “wants this bill stopped” — pending the Bar’s develop.ment'yofy further
information showing a need for th’ekl‘neasure. The request that the Bar stand down on further
efforts was repeated at a May?. 1, 2014 regular quarterly meeting attended by three Court and
eight Bar representatives, including Dunn.

Dunn nonetheless thought it appropriate to ask the Board at its May meeting, just over a
week later, to authorize V’rhe Bar to sponsor the legislation. Given constraints m the legislative
calendar, Dunn says, the bill would have died had it not proceeded furthevr'tl’lat'month, and he
believed that killing the bill for this legislative session went beyond thevcouft’s request. Dunn
reasoned he could always pull the plug later if the Court ultimately ,éo directed, but he could not
later resurrect it if the Court ultimately were persuaded to let the bill proceed. He did not discuss
this rationale with Court represéutatives, however, before making the request to the Board at its
May meetings. o

Nor did Dunn mention the Supreme Court’s concerns to the Board so it could make its
own decision on the wisdom of his rationale for proceeding despite the Court’s request to stand
down. In a memorandum dated May 6, 2014, to the Board Committee on Operations and the
Board of Trustees outlining the proposed legislation, Dunn stated “[t}here is no known
opposition to the measure.” Dunn did not mention the Supreme Court’s concerns in this
memorandum, in his presentation to the Board Operations Committee on May 8, or in any

discussions with the full Board on May 9, where the measure was on the consent calendar.
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Dunn said that he felt constrained not to mention directly to the Board the Court’s
possible opposition to the bill, because the Board meeting was held in public, and Beth Jay had
previously said that Court views should not be mentioned in public, especially on possible
legislation that might come before the Court Jater. He claimed in his interview, however, that he
reconciled this dilemma by giving the Board a coded reference to the Court’s directive, stating to
the Board that a “critical stakeholder has concerns” aﬁnd “we are trying to resolve them to decide
if the bill can move forward.” When Beth Jay asked Dunn after,»tih,e‘BOeylrdfmeetingr why he had
not shared the Court’s positidn with the Board, Dunn claimed in an email towhéfithéffﬁel Board
was “quietly aware” of the Supr¢me'Court’s interest.

The weight of the evidencefontradicts Dunn’s claim that he told the Board at one or
more of the May meetings that a “critical stakeholder has concerns.” No trustee we interviewed
recalled any such reference, nor did his co-presenter at the May 8 meeting Jennifer Wada
(though she said she could not rule it out). Moreover, two people who were presehf at one or
more of the meetings, Jayne Kim and Jim Fox, were keenly listening to Dunn’s rémarks on this
subject, because they were present at the May 1 meeting with Court representatives and were
expecting some form of disclosure about the Court’s concerns. Both are quite certain Dunn
made no such reference, and they complained to Beth Jay aftérwards precisely because they say
he did not. -

Indeed, Fox was so upset with the lack of disclosure that,hé séys he specifically requested
an exit interview with Dunn before leaving his employment at the Bar so he could voice his
objection. Dunn and Fox met for that interview on July 29, 2014. When Dunn defended his
conduct at that meeting by noting the constraints on mentioning Court views at open meetings,
Fox told us (without any prior prompting) that he told Dunn he could easily have advised the
Board that “there are unresolved issues with some of the key stakeholders that need to be
resolved.” The similarity between this phrase and the phrase that Dunn claimed during his
interview with us to have used at the Board meeting is too striking to be pure coincidence—and
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it seems unlikely that it was he who borrowed the phrase from Dunn rather than the other way
around.

For these reasons, we think a factfinder would most likely conclude that Dunn did not teil
the Board, either directly or through a veiled reference, about the Supreme Court’s concerns
regarding the bill. Further, the Court’s concerns were plainly material to the decision Dunn was
asking the Board to make and therefore should have been disclosed—as he implicitly concedes
when he claims that he in fact attempted to make a disclosure of éomé kivnd : Finally, Dunn’s
evident violation of his dutles discussed above to disclose material mformatlon to the Board was
compounded by his (ev1dently) false claims to us in his interview that he in fact made a
disclosure of some kind.

C. Misstatemenfé Regarding Move to Sacramento

Our investigation has uncovered misrepresentations that Rodriguez and Dunn made to a
Board committee about thé Supreme Court’s views regarding the Bar’s possible -mdve to
Sacramento following a sale df' its building in San Francisco. Rodriguez told thé Board
Operations Committee at a meetmg held September 2, 2014, as well as at one or more earlier
meetings in August, that the Supreme Court was aware of the p0551ble move to Sacramento and
supported or was amenable to it. Some present at that September 2, 2014 meeting also recal] that
Dunn made similar statements-to the effect that the Chief had no problem with moving the Bar to
Sacramento, that the issue had been “socialized” through both Lyhe’Suprcme Cdurt and the
Legislature, and that the Court was behind the Bar if it decided to move to Sacramento.

Rodriguez knew his statements were false. The Chief Justice told us that, although she
said she was intrigued when she was told that the Bar’s real estate brokers felt that the Bar could
fetch an enormous sum for the building, she told him in the July 2014 time period that she did
not think a move to Sacramento was a good idea. Specifically, she told him she was concerned
about displacing long-term employees (which she sa?d Rodriguez told her was a concern he

shared). The Chief Justice also reported that, in a call held the day after the September 2
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meeting, she expressed the view that she did not think it was wise to have the Bar headquartered
near the Legislature, though she does not believe she-mentioned that concern in the call before
that September 2 meeting. The Chief Justice did not believe that her comments to Luis
Rodriguez could fairly be characterized as supportive of a move to Sacramento.

The evidence also indicates that Dunn knew that his statements about Supreme Court
amenability to the move were severely exaggerated at best and false at worst. First, Beth Jay
reported that-she attended a lunch with Dunn in June or July 201 4‘,‘lelere the possible sale of the
building was discussed. She says that she told him: “I hope you Won’t be moﬂling/to A
Sacramento!” Ms. Jay repofted thatfshe made the comment because she knew thattDpnﬁ had an
affinity for the Sacramento setting blit she was concerned that such a move would bc |
inappropriate. Second, the Chicf Justice recalls having a few conversations with Dunn before or
during the Summer of 2014 when Dunn mentioned the possibility of selling the building and
moving to Sacramento. Althbugh she was not asked and did not express her opin'_i('m on the
move, let alone express thé opinion of the full Court, the Chief Justice told us she said nothing
from which Dunn could have fairly cohcluded that sl{e or the Court supported the move.

Based on this input from Court répresentatives, Dunn’s statements to the Board
committee that the Court supported the move, that the matter had-been “socialized” with the
Supreme Court and the Legis]afure, and that the Court was behind the Bar if it decided to move
to Sacramento were unfounded and inaccurate. Dunn’s claim fha“L Im in fad told the Board
committee that the Chief Justice saw both downsides and upsides to the move does not accord
with committee members’ recollections of his statements to them—nor with the Chief’s
recollection of the import of her statements to Dunn.

D. Treatment of Dunn’s expense reports

Hawley’s memorandum provided twenty-three expense reports by which Dunn was
seeking reimbursement for various expenses, which included some minor expenses associated

with the Mongolia trip and other trips. Kim alleges that Van Horn knowingly concealed a

[
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Mongolia-related expense report in that set from the State Bar’s auditors. While we are unable
to conclude whether or not Van Horn knowingly concealed any of these expense reports, the
treatment of the expense reports raises concerns regarding Van Horn’s leadership and the Bar’s
internal controls. =

On February 4, 2014, Van Horn received nineteen Dunn expense reports seeking
reimbursement for meals and other travel expenses incurred between August and December 2013
(including for foreign’ travel). On or about April 7, 2014, Van Horn \rec_eivéd,fourfgxpense
reports-from Dunn seeking reimburégment for travel in thé’ beginning of 2014 '(jnclﬁdihg
approximately $110 incurred on the J anuary Mongolia trip). Van Horn signed tl}'e ﬂrs»t’seven
expense reports and asked Office ‘okf Finance Director Andrew Conover to look irito:cértain taxi
expenses on one report. Van'.Horri never signed the remaining sixteen reports. It was not until
late May or early June 2014 that she provided the expense reports to Hawley, who;needed to
approve them for late processing because the reports had been submitted beyond the Bar’s 60-
day limit.

According to Hawley, Van Horn told him in words or substancc that the expense reports
“are late from Joe™ and that she had held onto the reports, including the reports submitted several
months earlier in February, becausc she did not want the auditors to see them. Hawley stated
that the Bar’s auditors had recently concluded a review of theBar"s 2013 Statement of
Expenditures of Mandatory Membership Fees at the time Van Horn made this remark. A
primary focus of the audit was whether the Bar had properly accounted for 2013 expenditures as
between those chargeable to mandatory fees or not, as required under Keller v. State Bar of Cal.,
496 U.S. 1 (1990). Hawley expressed concern that Dunn and Van Horn proposed to charge the
travel expenses to mandatory fees, even though in Hawley’s view it would be improper to treat
the expenses in that manner. Hawley also expressed concern that, in presenting the 2013 audit to
the Board in July 2014, Van Horn failed to disclose that she had withheld these expenditures
from the auditors. To date Hawley has not approved the expense reports.
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Van Horn does not deny that she gave the February expense reports to Hawley
approximately two months after she received them. But Van Horn denied trying to conceal
documents from the auditors, and she denied telling Hawley that she had done such a thing. Van
Horn repeatedly stated that she never would have sent expense reports to Hawley without
signing them first. During our initial interview with her (we had a few follow-up telephonic
interviews as well), Van Horn stated that she felt so certain of this fact that she wondered
whether Hawley had obtained the unsigned expense reports from her unlocked ofﬁce She
further disputed that the de minimis amounts reflected in the expense rep01 is would have been
likely to prompt concerns with an auditor. Van Horn also noted that the auditors had conducted
a review of expenses for calendar'year 2013, and that the Mongolian travel all occunbd during
2014.

When Andrew Conover of the procurement office was shown the unsigned expense
reports during his initial interview, he did not supply an explanation for how H aw_ley would have
received the reports unsigned. CbnoVer told us in a subsequent email, however, that expense
reports that are older than 60 day_‘slkla.t:e afe usually sent directly to Hawley for “late” approval
before the procurement processing continues. Hawley rejected this ‘éxplanation and stated that
expense reports must be signed by the authorizing approver and submitted to him with an
explanation (generally in writing) as to why they are late. Hawley reported that one of the
reasons why he did nor approve the late expense reports that he received in his in-box from Van

'Horn was that the vast majority of them had not been signed by Van Horn, the only person
authorized to approve Dunn’s expense repoits. e

Because there are no known other witnesses to the conversation between Van Horn and
Hawley, we cannot definitively establish that Van Horn made the remarks attributed to her
concerning the Bar’s auditors, and the evidence points in conflicting directions.

On the one hand, it is difficult to understand why she would have confided in Hawley
that she was withholding the reports from the auditors given that she does not like or trust
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Hawley, and he could have used such an admission against her. It also is hard to understand why
Van Horn would have been motivated to conceal the expense reports from the auditors. In
comparison to airfare and cell phone roaming charges associated with Dunn’s overseas trips—
which no one claims anyone sought to conceal—the ;mounts that Dunn claimed on the expense
reports (for meals and taxis on those and other trips) are small. The reports for the Mongolia
travel in particular reflect expenses that are de minimis by any 1nea511re—jusf[ over one hundred
dollars. Morcover, because Dunn incurred the Mongolia ’mp expenses jn32014,' the auditors
would not have examined them in connection with the 201 3}1‘udit in aﬁy event,

- On the other hand, certain iydiosyncrasies in these reports raise questions that no one has
been able to answer, and there’ is. some reason to credit Hawley’s recollection of the
conversation.

First, Van Horn has been unable to explain why she delayed for so long in submitting the
expense reports to Hawley ,and why she gave Hawley sixteen unsigned expensé reborts, some of
which refer to foreign travel, when it is her responsibility to review Dunn’s expense reports as
part of the approval process.’ H’anéy véhemently denies Van Horn’s speculation that Hawley
may have taken unsigned Dunn expense reports front her office or tﬁét he would have had any
reason to do so. Second, although the Mongolia trip expenses were small, the Mongolia trip-
expenses were the subject of sdine discussion among Bal"ér.nployees, patfticulal'ly_in light of the
Miller article published on April 23, 2014. Van Horn read lh@ Miller éﬂicle 'at’the ﬁine and may
have had on her mind these concerns about of the use of Bar funds before she gave the expense

reports to Hawley. Third, Hawley has shown himself to be a careful individual with respect to

3 Van Horn said that she reviewed the expense reports all at once and stopped reviewing the
reports when she came across one with an apparent $70 error in taxi expenses. She asked
Andrew Conover to investigate the taxi expenses, and Conover provided her with corrections on
a copy of the expense report. For reasons that are unclear, Van Horn did not correct the original
expense report, and gave that report and the rest of the reports in the set to Hawley at some later
date.
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Bar, he does so on his personal time and refuses to have the Bar pay for any of his expenses.

In short, we cannot determine whether or not Van Horn knowingly concealed the Dunn
expense reports from auditors as alleged by Kim. At the same time, the evidence suggests
several deficiencies in how Van Horn is performing her duties.

e Although she criticizes Hawley for failing to process the expense reports since she
provided thém to him in late May or early June, Van H om'did_no,t, kdeal, promptly with
the expense reports Vshe feceived in February and instead let themk’sit'fyc’)'rf 6Ver three
months.

¢ She approved for payment expense reports for the Mongolian trip (e.g.,
approximately $600 in cell phone roaming charges) using mandatory Bar dues
coding,

e As of the date that this in'vestigation commenced — nearly five months after the
second Mongolian trip took place and seven months after the ﬁrsttrlp — she had not
taken any steps to ensu’re_th‘a\t ledger entries were made on the'B'ér’s books and
records to connect the $5,000 check from the Girardi firm té the Mongolian trip
expenses.

* Van Horn did not ensure that Dunn and his assistahfc are familiar_with*the’acclount
cod’ing-’system‘ S

E. Expense Budget Modifications

Van Horn’s handling of Dunn’s expense reports has fueled a troubling perception among
Bar staff that Van Horn does not audit Dunn’s expenses with the same level of attention and care
afforded to other expenses. In particular, some witnesses reported that Van Horn polices each
executive’s use of the business expense account, except Dunn. Administrative Advisory No. 14-

01 provides in part:

Senior management may budget for “Business Expenses” (account code 40570). The
amount in this account is determined by the Executive Director annually during the
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budget planning process and is to be funded with non-mandatory fee revenues. This
account is to be used at the senior managers’ discretion in the course of their duties to
cover applicable business expenses for themselves and others. . . .

No reimbursement will be made against the Business Expense Account unless there is
a sufficient amount budgeted in the account to cover the expense. . . .

Business expenses that may be covered under this section include meals during which
discussion of State Bar business occurs and there is a business need to keep
participants together. Expenses for business meals will not be authorized for
meetings where State Bar business is only nominally discusscd or meetings with
potential or existing vendors.

Administrative Advisory No. 14-01, VII A, C and D.

Both Van Horn and Hawley explained that the implementation of this policy chaﬁged
sometime during Dunn’s tenﬁre. Before that policy thange, senior executive staff members each
had an individual expense budget of approximately $1,500 for their respective cost centers.
Executives were expected to manage to the budgeted amount each year. Somctime :during
Dunn’s tenure, all of the expense budget limits were aggregated into one budgct,lihe item. An
expense budget limit of $50,000 'was_k sct for all senior management. Hawicy, for example,
explained that he no longer had visibility into how management was doing against the expense
budget limit, and he does not have an individual expense limit\ to manage against.

Our review of financial records indicated that, during 2013, Dunn alone expensed at least
$13,576.93 against the $50,00’0'li‘mit, not including additional bﬁsiness expenses charged by
employees within the Executive Director’s business unit. Van Horn reported that the $50,000
limit was not exceeded even if all of the senior executives’ expenses were combined. While we
do not believe that this policy change constitutes a basis for discipline, the effect of this change
was essentially to give Dunn an unlimited business expense budget. We recommend that the
Board set a business expense budget limit for the Executive Director and that the finance
committee of the board take over responsibility for review and approval of the Executive

Director’s expense reports.
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F. Issues Related to General Counsel Thomas Miller

1. Hiring Issues

[

Kim alleged that the Bar hired Thomas Miller as the General Counsel over allegedly
more qualified candidates because he is friends with Dunn. The selection process, however,
even if not perfect, did proceed with input and involvement by the Board, so we do not see a
basis for finding wrongdoing in how Miller was selected. Rules & Regs. Pertaining to the
Employment of Executive Staff Employees § 9(A) (senior executiv,e’s, ére’appointed by and serve
at the pleasure of the Executive Director); Board Book, Tab 1 8’§'7(’b) '(Boérd ,approvcs}selection
of General Counsel); see also id. Tab 5,8 2(b)(11(D) (pfésident’s role is to m'anyagé,th_e_" '
Executive Director by, inter alia, providing input with respect to the selection of tﬁc Gdleral
Counsel).

2. Travel issues

Kim also complaiﬁéd that Miller has improperly billed for travel betweén Southern
California, where he lives, and San Francisco, where the Office of General Counsél is based.
We have learned that, between March and July 2014? Miller spent some forty-three nights in
hotels in the Bay Area for a total cost of $7,855.88. Air fare expenses for the same period totaled
$8,746, and Miller incurred $4,415.76 in additional expenses in this period for ground
transportation, lodging, meals, and other miscellaneous travel expenses. Total travel related
expenses for the period were therefore $21,017.64.

Expenses at these levels are not surprising, as the Bar clearly appears to have
contemplated that Miller would be incurring travel expenses in order to take the position. His
employment offer letter provides that he “will work out of the San Francisco and Los Angeles
State Bar offices with frequent travel. As the Office of General Counsel is based in San
Francisco, that office will be your ‘home base.”” Because everyone seems to have known that
Miller lived in San Clemente and never committed to move to the Bay Area, but he was told he
would be based in San Francisco, the travel expenses were an expected result of this

arrangement. The travel records also confirm that, at least through July, he lived up to the
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requirement that he spend most of his time in San Francisco—something he did three or four
days a week.

There is, however, a discrepancy in the parties’ expectations going forward. Miller says
that he told the Board members who interviewed him that he would spend most of his time
(usually three days a week) in San Francisco for the first six months but that after he had
established himself he hoped to spend most of his time (usually three days a week) in Los
Angeles. Miller still believes that was the arrangement to yvhich 'the parties agrced. At least one
board member confirms thaf Miller said this in his first iﬁfér'view with a Board Wo:rkying group,
which recommended he not be hired in part for that reason. But the board melﬁbér' al‘sv‘o recalls
Dunn and/or Rodriguez stating at é later time that Mivllvér was now willing to comnﬁt indeﬁnitely
to having his home base be San Francisco—and that his hiring was approved on that basis.
Miller was not aware of this but rather expects to wind down his San Francisco frayel to two
days per week rather than three. Tilis suggests that Dunn and/or Rodriguez’s rebrésentations to
the Board about Miller’s intehtions and’understanding were not accurate, For that reason, the
Board will need to reach some common 'understanding with Miller about his future plans.

3. Disclosure Issues

Miller was aware that Beth Jay had directed ‘éfle Bar to stand down on A.B. 852 before
the May 8 and 9 Bar Board meetings and was present during Dunn’s discussion of that bill, but
he did nothing to inform the Board about the Supreme Court’s concerns. Although he did not
clearly recall that Dunn failed to mention Supreme Court concerns at the Board meetings, Miller
said he would not have taken it upon himself to make this disclosure to the Board even if Dunn
had not done so, for two reasons. First, he believed that Luis Rodriguez had been informed of
the Supreme Court’s concerns, though he admits he was not sure at the time of the May Board
meeting that he knew this. Second, he thought the Board did not need to know about the
Supreme Court’s concerns, because he and Dunn were still trying to persuade the Court about the

need for the bill and needed to keep the bill moving forward to avoid having it die for that
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session. As with Dunn, Miller’s nondisclosure raises questions about his commitment to giving
the Board all of the information it needs to do its job.

G. Perceived Girardi Keese Influence at the Bar '

Although we have not uncovered instances of any sort of misconduct involving or
untoward influence exerted by Tom Girardi or his firm, the closeness of the relationship between
some senior managers and that firm does raise potentially troubling perceptions that the Board
should take action to i'ectify going forward. '

The frequency with which Girardi’s firm has surfaced in matters we investi gated is
striking,

e Kim alleged that Dunn violated Bar policy in scnding OCTC employees to a seminar

in Las Vegas for a group that Girardi supports or is affiliated with. Although we did
not consider the policy 50 important that a deviation from it would be': grOUnds for
discipline, it is an 'eXam;;l‘e where Dunn bent (or attempted to bend) vthe normal rules
to accommodate a requéét'pe'rceived as helpful to Girardi.

e Girardi surfaced in an éxtrcniely unusual meeting with Craig Holden before he was
elected as Bar president. kLuis Rodriguez indicated that Holdén should have lunch
with Tom Layton, because.Layton was not yet sure if he would throw his support'to
Holden for president. That a bar employee is believed to have such an important role
in who is clected bar president is unusual engu ghl ‘B‘ut' WHén Holden attended. the
meeting, Girardi showed up, suggesting that the “power broker” on whose support
Holden’s election depended was in fact Gjrardi.

¢ Girardi’s name has also come up in other (disputed) allegations discussed below
about offers of professional assistance to Jayne Kim.

* Dunn chose Girardi’s partner Howard Miller to be an emissary for the Mongolia trip.
We believe that Miller was eminently qualified for and deserving of this role, but

others certainly would have fit the bill too. In light of the other accommodations
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Dunn has made for members of that firm, the selection forms a smaller piece of a
larger pattern. o

e Inemails we reviewed on other topics, we noted that Miller was being consulted on
matters related to A.B. 1515, a bill concerning client trust accounts. Again, we
assume there are completely valid reasons for his involvement, and that he served
admirably in whatever role he had, but the continuing connections are notable.

e During the investigation, Girardi suddenly and unexpecte_dly"appeayredas counsel for
Sonja Ochler. In that cépacity, he launched an unprofessional tiradé of threats that we
will recount more fully at the Board meeting. Although Girardi claiihs he 4became
involved because our {irm was rude during interviews and he is a long‘-time friend of
Oehler’s, his involveinent also could be explained because he perceiveé a threat to
Dunn as a threat’ to his possibly favored position with the Bar.

Although we do not.believe that these incidents, either individually or collectively, form

a basis for discipline, the pattern contributes to a potentially troubling perccption that the Board

€

should address.

H. Interference with Investigation

Luis Rodriguez engaged in various improper efforts to impede or influence the course of
this investigation. The extentto which Dunn may or may not have participated in these )c‘ffl'(‘n’ts
cannot be establishedconcluSiQely. Although these efforts do not form a basis for imposing
discipline at this time, the Board should consider taking steps to avoid problems like these in the
future.

First, after Kim’s complaint was sent, Rodriguez recused himself from the investigation
and set up a working group composed of then-President Elect Craig Holden and two members of
the Audit Committee (Heather Rosing and Michael Colantuono). As we discussed at the
September Board meeting, Rodriguez later decided to rescind his recusal and form a newly

configured working group based on two dubious grounds.

@3
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One such ground was that Holden had supposedly revealed to one of his partners
information about the investigation. Rodriguez made this claim as a result of questions Tom
Layton asked Rodriquez, which questions in turn arose from an oblique comment by Holden’s
partner at a lunch Layton had with him. In fact, Holglen did nothing more than make a routine,
confidential request to two of his partners for a referral without revealing the substance of the
allegations or the identity of any complainant. Layton later told us he was wrong to leap to
conclusions based on-.thé sfray comment from the partner—and said he had since apologized to
the partner for doing so. | | -

* The second such ground was that the investigation might result in civil liability to the Bar
by thwarting Dunn’s chance to become Administrati{le'Director of the Judicial Council.
Rodriguez asserted that “Joe has been tapped” for that position and “is number one on [the Chief
Justice’s] list.” Dunn told us the Chief Justice told him in the third week in July‘t_hat'he was “at
the top of her list,” something,‘he i'épeated at the time to Rodriguez.

The Chief Justice told us, however, that this was not true. She told Dunn that, while
some justices supported him, she had someone else in mind for the job, not Dunn; that she had
not asked and would not ask him '_to:apply for the job; but that, only in the event the other
applicants did not work out, she mi ght‘ come back to him to offer him the job. When asked if
there was any way Dunn could have concluded from their conversation that he was at the top of
her list, she Said there was not, because she was very clear that s‘hc‘:"had"her’ eye on someone else
(who in fact was offered the job).

Second, after rescinding his recusal and forming a new working group, Rodriguez
attempted to influence the investigation by calling Van Horn just fifteen minutes before her
interview was scheduled to begin and instructing her not to appear. During his call with Van
Horn, Rodriguez raised a challenge to our firm’s involvement in the investigation. When asked
for his basis for advising Van Horn not to appear, he said that he did not think it was fair that
Dunn’s interview was postponed, while Van Horn’s interview was not.
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Third, an issue arose at the last Board meeting whether our firm should question the
Chief Justice on certain matters relating to the investigation. Apparently in an effort to stop this
line of inquiry, Rodriguez advised Heather Rosing that the Chief Justice and Beth Jay were upset
at the prospect of being pulled into the investigation as witnesses. The Chief Justice, however,
denies that she ever conveyed such a sentiment to Rodriguez. According to the Chief Justice,
Rodriguez told her that he was having disputes with Craig Holden, and she merely responded
that any such disputc was bgtWeen the two of them. Far from b:éing .rélﬁétant tb'Bc questioned as
part of this investigation, she told us she was happy to do so and spoke to us freciy_qﬁ more than
one occasion. Beth Jay similarly repprted that she was not at all reluctant to be intér.\)iéWed in
connection with this investigation and that she had never told anyone that that was the case.

Rodriguez’s actions to interfere with the investigation were ill-advised and improper.
Although they provide a c‘,aution.ary tale for the Board about the handling of investigations in the
future, we are not’aw'aré of any statute Rodriguez violated. Further, although he may well have
violated his fiduciary duties, we see no reason to consider taking action againsf him unless he
continues to receive Bar funding to perrhit him to represent the Bar as a past President.

If it could be shown that Dunn W1'ongﬁ411y participated in efforts to impede the
investigation, this would violate his legal duty to “withdraw from any participation in” matters as
to which he had a personal interest and to “refrain from attemptin gto influence” such matters®* —
violations that potentially could give rise to criminal liability.’ HbWeQer,’ evid&xce that he did so
is inconclusive. The evidence does clearly show that Dunn misrepresented in July his status as

the front-runner for the Administrative Director position. But we found no direct evidence that,

3

4 Cal. Bus. & Prof. Code § 6036(d); id. (b) (Board members must disqualify themselves “where
there exists a personal nonfinancial interest that will prevent the member from applying
disinterested skill and undivided loyalty to the State Bar in making or participating in the making
of decisions™); id. §6038 (subjecting to section 6036 employees designated in the Conflict of
Interest Code of the State Bar); Conflict of Interest Code of the State Bar section 2, App. A
(designating Executive Director).

> Cal. Bus. & Prof. Code § 6037.
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after the Kim complaint was lodged, he reasserted this falsehood in an effort to persuade
Rodriguez to change the course of the investigation.® The misrepresentation may still be relevant
to other issues raised in this inv</3stigation relating to TDunn’s truth-telling propensities, but we
have not concluded that it amounts to proof of interference with the investigation that would
provide a basis for imposing discipline.

L Consultant Hiring Irregularities

We uncovered certain irregularities in connection with the contract for communications
contractor Richie Ross. Ross had pfeviously assisted Dunn in his races for Séngté_and
Controller. At Dunn’s request, the State Bar retained Ross on a sole source basis in June2011 at
$6,000 a month to provide commuhiéations services, especially in connection with the Sergio
Garcia litigation. Althoughv State Bar procurement rules require the approval of a written
memorandum justifying a sole source contract, Ross provided services for threc months without
a sole source memorafxdum. ‘

For consulting services performed in June, July and August of 201;1,‘, Van Horn placed
Ross’s contract within the budget of thé ‘Ofﬁce of Géneral Counsel as a litigation related cost,
which is excluded from the Bar’s procurement process. Van Horn pressured Cathy Torney, then
Director of Administration in the Otfice of the General Counsel, to approve the first three $6,000
invoices, which were for amounts over her approval authority. Torney alerted then-General
Counsel Starr Babcock to the situation, and Babcock apparenﬂy t'oék steps to pI'évetlt Ross’s

contract from being added to his office’s budget. It was only then that Hawley prepared a sole

% There is circumstantial evidence suggesting he likely did so. An email from Rodriguez stated
that Dunn was “very upset” about possible violations of his privacy rights, which implies that
they did have a conversation about Dunn’s concerns before Rodriguez rescinded his recusal.
Further, Dunn told us in his interview that he believed the timing of Kim’s complaint was
calculated to interfere with his chances as front-runner for the job. Given that Dunn apparently
expressed to Rodriguez other concerns that made him “very upset,” it seems highly likely he also
expressed his concern that the complaint was designed to upset his chances for the new job, for
which he inaccurately claimed he was the front-runner—but we have no admission from either
Dunn or Rodriguez that he in fact did so.
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executed contract was finalized for Richie Ross, though it was executed with a retroactive
effective date of June 1, 2011.

On March 29, 2013, the Recorder published an article discussing the Bar’s contracts with
Ross and his daughter Esperanza Ross, as well as theUBar’s refusal to release copies of the
contracts. Kim alleges that Dunn did not inform the senior executive management team of
Richie Ross’s contract before this article was published. This c’l'e;im kis inaccurate at least with
respect to Hawiey, Van Hoi‘n; and Babcock—all of whom became aware of the contract
relationship sometime in 201‘1.’ The article, however, does appear to have promptcd another
action by the Bar—an April 9,2013 Request for Proposal for the consulting services that Ross
had been providing since June of 201 1. In May of 2013, seven contractors (including Ross)
submitted competitive bids, and Ross was selected as the most responsive bid. |

The gravamen bf Kim’s obscrvations regarding Ross is that the Bar’s competitive bidding
and sole source contracting procedures lack sufficient controls and are poteritiéily subject to
abuse. The foregoing episode conﬁrms éome of those concerns. On the one hand, the Bar’s
decision to initiate a RFP after the‘publi(k:ation of the Recorder article raises questions about the
propriety of the Bar’s decision to contract Ross on a $ole source basis. Torney’s account al;p
suggests that Van Horn attemptéd’ to “fix” a paperwork error by apcounting for the sole source
requisiﬁon in a way that may have been inappropriate. On the other haﬁd, 'scveféll Mtnesses
reported a misunderstanding that Richie Ross was performing legal work, as his services related
in part to the Sergio Garcia matter. If Babcock had agreed that Ross’s work fell within his
office’s budget, the contract would have been excluded from the procurement process.

Although the Ross contracting process, by itself, does not serve as a basis for discipline,
we recommend that the Board instruct senior management to adhere strictly to the competitive
bidding and sole source requirements. The Board may also wish to ensure that senior
management has a clear, shared understanding of the cost center that will be charged for any
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contractor providing services on litigation related issues, directly or indirectly, before any fees
are incurred. Finally, the senior manager who requests that the Bar retain a vendor on a sole
source basis must take personal responsibility for the prompt completion of a memorandum
supporting the sole source request.

J. Governance Issues Arising From Promises of or Requests for Assistance

We investigated certain governance issues arising from promises of assistance to Board
members or others. In her interview, Kim said that Tom Layton cax'r/le_-'tc/i= her 'when she first
became Chief Trial Counsel to offer-assistance from Tom Girardi in helping'hef to-become a
judge or to achieve some other profe'ésional goal. Although Layton denies this, :it is undisputed
that Dunn made similar offers (without necessarily mentioning Girardi) to various Bar
Presidents. Both Dunn and Craig Holden have confirmed that Dunn initiated a discussion in
which Dunn asked how he c’ould help Holden achieve any aspirations he had ofBecoming a
judge or running for office. (Holden says that Dunn also offered Layton’s assiétaﬁée, and Layton
and Holden both confirm that.Holden,;léter asked Layton to meet with a fricnd whom Holden
recommended for a district court position.) While not recalling necessarily that he initiated other
conversations, Dunn admits to making'svimilar offers to Luis Rodriguez, who openly had political
aspirations, and Jon Streeter, who wanted to become a judge.

'Although we do not rcly. on these events as a basis ’to i‘écmnmeﬂ‘d discipline, we do
believe that conversations like this during the term ofa Bar President (or other trustee, if such
conversations took place) pose unhealthy risks to proper governance. The provision of such
assistance could make the Board President or trustee feel beholden to the chief executive or other
staff member in a way that undermines the Board m;;nber’s exercise of proper supervisory
control.

II. ISSUES AS TO WHICH NO RECOMMENDATIONS ARE MADE

Several issues arose during our investigation that either did not result in

recommendations or that we did not investigate.
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UPL unit. Kim complained that the development of the UPL unit raises concerns
regarding cost inefficiency, overlapping jurisdiction with OCTC, and a lack of
independence by the General Counsel. T;;is appeared to us to be a turf issue that has
been aggravated by a perception of favoritism and insularity within the organization.
While we do not believe that this issue has resulted in any actionable wrongdoing, the

Board may wish to consider giving an opportunity to be heard on this issue to Kim,

who feels that her concerns on the issue have been ignored and disrespected.

‘Speakers fees. Kim also raised concerns regarding the cost of outside speakers’ fees.

For reasons discussed on September 14, \yé did not see a problem herve'andvhave not
pursued the issue further. -
Retaliation. Jayne Klm provided Hawley with a supplemental memorandum, dated
September 16, 2014, regarding her concerns of a hostile work enviromgllt and
potentiail'retaliatoryv effdrt,s, towards her. Attachment 3. These issuéé seemed
collateral to the thfusf of our investigation, and with the agreemcnf of the working
group we have not pursued them. The Board should consider what if any additional
action to take on the a‘llégations.

Alleged manipulation of backlog numbers. OCTC’s Managing Director of
Investigation John Noonen said during our intcrview that he belieyed Jaync Kim was
manipqlating her backlog numbers, but he expressed a fear-of retaliation if Kim ever
learned that he was making such accusations. We agreed with the working group that
this matter was more appropriately addressed in some forum other than the present

investigation.

IV. RECOMMENDATIONS

A.

Joseph Dunn

Although certain other deficiencies in Dunn’s performance would warrant counseling or

reprimand only (such as his inattention to proper allocation of expenses between mandatory and
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voluntary fees), Dunn’s repeated failure to provide adequate or truthful information to the Board
plainly provides an adequate basis to terminate his at will employment. Whether the Board
should do so is a slightly different question, which requires evaluation of factors including how
strongly Dunn has been performing in other ways—something as to which the Board has more
information than we do. Nonetheless, however strong his performance has otherwise been, the
nature of the misconduct involved here and the attitude Dunn showed when questioned by
counsel could certainly:justify termination. o

Dunn repeatedly provided inadequate or inaccurate information to the Board in a way
that undermined its ability to excrcise its decision-making authority. He told (or implied to) the
Board that no Bar funds would be used for the trip to Mongolia, when that was not the case. He
failed to inform the Board about the Supreme Court’s concerns regarding A.B. 8,5'2';kthat were
highly relevant to a decision it was being asked to make about sponsoring the legislation. He
misrepresented the Sﬁpreme Court’s views about moving Bar operations to Saérémento even
though the Board’s discussions madelp‘lain to him that the Supreme Court’s v\’,f;iews were a central
factor the Board was considering in making a hugely important decision for the Bar’s future.

His truth-telling tendencieé have also been called into questiéﬁ- more generally based on
how he described (or allowed to be d,éscribed) to the Board Tom Mﬂler’s intentions about
working in San Francisco, how he described to Luis Rodriguez his chances for a Judicial Council
position, and how he described to Beth Jay and to us in his interview his disles_ureﬁ to-the Board
about A.B. 852. i

One piece of information that is often relevant to termination decisions of this kind is
how effective and valuable the individual has been to the organization. Boards may be willing to
tolerate more problems associated with an executive who is bringing huge value than with an
executive who is a more average performer. The Board is far better able to judge the importance
of Dunn’s contributions to the Bar than we are. At the same time, two considerations are
relevant to weighing this factor in the termination decision.
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First, while Boards sometimes are willing to 6verlook or seek work-arounds for certain
deficiencies in a high-performing executive, the deficiency of failing to be candid and truthful
with the Board seems to strike at the very core of what a Board requires in its single employee.

Second, in assessing whether the problem is one that can be avoided in the future through
reprimand or counseling, the Board should consider how Dunn responded on this issue when
interviewed. It would be one thing if he were contrite and apologetic, acknowledging that his
behavior in Cértain respects fell short of Board expectations. Dunn was, the-oppOSitc;:
unapologetic, disingenuous,,avnd (at least in one instance) u_htruthful. This reéctibn bodes ill for
the pdséibility that future performance will be better.

Should it decide to do so, the Board plainly has the authority to terminate Dunn. Dunn’s
agreement provides that he is an af will employee who “serves at the pleasure and discretion of
the Board and shall be terminable at will.” Employment Agreement, § IV(C). “;Fhe Board as a
whole has the authority to hire, supervise, and fire the Executive Director, and may do so
through its designated Ieadefship of Board President or other designate.” Board Book Tab 18,
Att. 3. |

B. Peggy Van Horn and Financial Controls

Van Horn should be 1'epriménded for failing to perform her duties in accordance with’
applicable standards. There arc‘,co‘n'straints, however, on the extent to which the Board may do
so directly. |

Section 5 of the Rules and Regulations Pertaining to the Employment of Executive Staff
Employees (“Exec. Staff Rules”) provides: “Unless the Board has retained to itself the
discretion to appoint or terminate an Executive Staff Employee, an Executive Staff employee
serves at the pleasure of the State Bar and may be terminated, disciplined or demoted at will by
the Executive Director.” Exec. Staff Rules § 5(A) (emphasis added); see also Board Book, Tab
17, Art. 4, § 2 (“No personnel action . . . shall be undertaken without the approval of the

Executive Director, or designee, through the Office of Human Resources.”). The Board’s Lines
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of Authority Policy Statement provides that the Board “may provide advice to the Executive
Director to support her/his management, but will not assume the role of managing other staff
members unless there is a compelling reason to do so. Such a step would be considered a
temporary and emergency action.” Board Book, Tab 18, Atrt. 3, p. 18.

If the Board decides that Van Horn should be reprimanded, we recommend that it instruct
Dunn (or his replacement) to do so. If he refuses, the Board may (1) “assume the role of
managing” Van Horn in ‘ljght of the “compelling” concernsvr/aised by‘thé investigation’s findings
and Dunn’s refusal to také appropyiéte action; and/or (2) take"Dunn’s conduct into_ac‘copnt in his
performance review and the re-negotiation of his contract, ‘

Further, management should implement additional internal controls and/or treﬁniﬁg to

ensure that State Bar funds eivre:apI'Jropriately administered and accounted for in accordance with
all legal requirements. Specifically, we recommend the following: |

o Al membérs of the Bbard,‘ senior management, and any Office of Finance staff
member responsible fo,r,aud'iting travel and business expenses should undergo
training on the Keller requirements, as well as the business unit account codes
applicable to chargeable Vérskus non-chargeable expenses. -

e Ataminimum, management should ensure that travei ekpenses for the Mongolia:trip
are properly allocated to voluntary fees.

e The Board should instruct senior management {o allocate cach executive staff
member with an individual business expense budget each year. These allocations
should be included in the annual budget to be approved by the Board, and internal
controls should be implemented to ensure that each executive staff member’s
business expenses are appropriately audited by the Office of Finance. The Executive
Director’s business expenses should be audited by the finance committee of the

Board.
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C. Thomas Miller

The Board should consider several matters with respect to Millet’s position as General
Counsel.

First, as noted above, unless it has changed its view, the Board should instruct Miller that
it has always understood that he would spend a majority of his time in San Francisco
indefinitely, and that it expects that practice to continue. It may deliver that feedback through
the existing evaluaﬁon process. See Board Book Tab 18, Art. 3, p. 22 (“The Geneyal Counsel is
subject to an annual p’erforniénbe review by both the Exccutive‘yDiréétrorv and.fhé Board.”).

* Second, if the Board-dec’ideis to reprimand but ndt terminate Dunn, it m’ay wéhf to revisit
whether Miller is the best person for-the General Cou"ns'el job. Having a strong Gehélﬁl Counsel
can act as a valuable check on a chief executive whose trustworthiness or candor has been called
into question. Given the problems that have now come to light about Dunn, the Board may feel a
greater need to have such a General Counsel in place than it did when Miller was hired, and it
may question whether Millel;‘is the right person if Dunn remains. Certainly, Millér failed to take
action to correct the non—disclo‘surei‘egar‘ding AB 852 though he was in a,positxion to do so, and
his party-line explanation for failing to do so raises questions whether' he has the gumption and
independence to stand up to Dunn when the Board would want him to. )

If the Board concludes that Miller should be replaced, w/e can discuss further at the éoard
meeting how to go about doing so.v While the Executive Direétbrhiﬁst bring ﬁis or her choice for
General Counsel to the Board for approval, it is uncleat whethéi' the Boérd has j‘retained the
discretion to dismiss someone from the General Counsel position. Compare Board Book Tab 18,
Art. 1, § 7 (stating that Board must approve General Counsel hiring, but “otherwise all personnel
decisions reside exclusively in the executive director”), with Board Book Tab 18, Art. 3, p. 17
(“The Executive Director will make recommendations for hiring and dismissal of these positions
to the Board for their final approval.”).

Finally, whoever continues in the role of General Counsel, the Board should reinvigorate
the policy that the General Counsel reports directly to both the Board and the Executive Director.
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See Board Book, Tab 18 § 7 Authority of the Generdl Counsel. The job description posted, and

Miller’s understanding of the reporting relationship, do not precisely track the stated policy. The
Board should take steps to cultivate a direct relationship with the General Counsel and express
an expectation that he or she perform a watchdog role.

D. Other Recommendations

1. The State Bar should make a corrective public statement to clarify that Bar funds
were in fact used for the Mongolia trip. l

2, The Board should adopt a policy that prohibits Bar employces frbm‘ providing or
offeriﬁg to Board members during their terms of service assistance in professional matters
unrelated to Bar activities and/prohibits Board members from requesting such asSi’s‘fance.

3. At some apprbpriate meeting, retreat, or other forum, the Board should receive
from an outside expert training in protocols related to the proper conduct of independent
investigations and should consider édqpting written guidelines for the handling of such
investigations in the future.

4, The Board should instruct senior management how important it is to cultivate and
maintain a public perception that the Bar represents all attorneys, an‘dk that no one law firm or
segment of the bar has a special pdéition. It should further instruct management that its conduct
to date may have created an unhcalthy perception that Girardi and his firm have special influence
or receive special treatment — and that management should take steps to dispel and avoid
contributing further to this perception in the future.

5. The Board should instruct all senior management to ensure strict adherence to the
Bar’s competitive bidding and sole source requirements.

6. Bar management should be instructed to conduct all Bar business through their
official email accounts and not to use personal email addresses for such matters (as it appeared to

us that Dunn did on many occasions).

£
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

INRE LION AIR No. 18 C 7686
FLIGHT JT 610 CRASH
Judge Thomas M. Durkin
MEMORANDUM OPINION AND ORDER

Tragically, on October 29, 2018, Lion Air Flight 610 crashed shortly after
takeoff killing all aboard. That tragedy was compounded when attorney Thomas
Girardi stole some of the money five of his clients were owed from settlements with
defendant Boeing of claims arising out of the crash.

The law firm Edelson P.C. (the “Edelson firm”) served as Girardi’s local counsel
here in Chicago. On December 2, 2020, the Edelson firm filed a motion for rule to
show cause alerting the Court to the fact that the clients had not been fully paid and
arguing that Girardi and his firm should be held in contempt. See R. 842. In his
response, Girardi admitted he had not paid the clients the full settlement amount
and that he did not have the money to pay them the balance. See R. 847 at 2-3 (19 8-
9). On December 14, 2020, the Court found Girardi and his firm, Girardi & Keese, in
civil contempt and entered a judgment against them in the amount of the outstanding
payments. See R. 848.

The Edelson firm’s motion also implicated Girardi associates David Lira and
Keith Griffin. The Edelson firm, Griffin, and_Lira filed briefs and participated in a

three-day hearing in December 2021, at which Griffin, Lira, and attorneys from the
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Edelson firm testified. Subsequently, the Edelson firm brokered a settlement with its
insurance carrier resulting in the clients being paid in full. See R. 1360. The Court
commends Jay Edelson and his firm for being the first to pursue these issues and for
doing what was necessary to see that the clients were made whole.

These settlements with the Edelson fir?n’s insurer satisfy the Court’s primary
concern in addressing this motion. To the extent the Court was considering
sanctioning Griffin, Lira, and/or Edelson firm attorneys for their roles in the
misappropriation of the client’s funds or their failure to protect the clients from
Girardi, that concern is now moot because the clients have received the money to
which they are entitled. To the extent any of the conduct at issue here was
contemptuous or sanctionable (and at least some of it certainly was), there is no
longer any party to be made whole, and no action that needs to be compelled, which
removes these issues from the realm of civil contempt and the Court’s power to
sanction in this case. See Jones v. Lincoln Elec. Co., 188 F.3d 709, 738 (7th Cir. 1999)
(“Civil contempt proceedings are coercive and remedial, but not punitive, in nature
and sanctions for civil contempt are designed to compel the contemnor into
compliance with an existing court order or to compensate the complainant for losses
sustained as a result of the contumacy.”). For these reasons, the motion for rule to
show cause is denied.

Evaluation of counsel’s conduct is now left to more proper authorities, whether
they be a state bar, criminal prosecutors, or one of the several ongoing civil

proceedings addressing the relationship between these parties specifically or
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Girardi’s actions more generally. The Court alerted the U.S. Attorney for this district
to the facts of this case when this motion was first filed because Girardi’s conduct is
unquestionably criminal. The Court is aware that the State Bar of California (the
state in which Griffin and Lira are admitted) is monitoring these proceedings. Girardi
and his firm are in bankruptcy proceedings. And the Edelson firm has sued Girardi,
Griffin, and Lira. Additionally, Girardi’s theft in this case, and apparently many
others, has been well publicized nationally. In light of this Court’s limited jurisdiction
in this matter, and the ongoing investigations and proceedings in other venues, the
Court finds that it need not take any furth‘:r action with respect to Griffin, Lira,
and/or the Edelson firm or any of its attorneys. Nevertheless, in the interest of the
larger goal of unwinding Girardi’s fraud, and identifying those responsible, the Court
will review the salient facts that emerged from the three-day hearing.

By March 30, 2020, all the clients’ settlements were funded by transfers from
Boeing to the Girardi & Keese account. See R. 1319-48 at 4 (Ex. 247-4). According to
the settlement agreements, the clients should have received their payments from
Girardi within 30 days of the funding. But it wasn’t until May 11, 2020, after the
clients complained about not yet having been paid, see, e.g., R. 1296-56 at 2 (Ex. 165-
002), that partial payments were made. See R. 1319-48 at 11 (Ex. 247-11). Installment
payments were of course not part of any agreement with the clients. When Girardi &
Keese received the money, it should have been sent to the clients promptly.

Upon receipt of partial payments, the clients immediately and understandably

inquired about the balance by email to Girardi, Griffin, and Lira. See, e.g., R. 1296-
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63 (Ex. 172). In response, Girardi drafted a letter to one of the clients stating the
following:

I got enough of the problem taken care of so we were able
to release 50% of the settlement. I feel pretty good about
the next payment. There are tax issues etc. I am working
very hard.
R. 1296-57 (Ex. 166-002). A similar letter to another client stated:

We made an agreement with Boeing that all of the cases

would be resolved. They gave us special authorization to

distribute 50%. I feel fairly confident the balance will be

done within 30 days. There was also a tax issue that came

up that I am trying to resolve.
R. 1296-58 at 2 (Ex. 167-002); see also R. 1296-61 at 2 (Ex. 170-002) (similar letter
claiming that Girardi was “dealing with the head of the IRS” regarding the supposed
tax issue). These letters contained outrageous lies. Before sending the letters,
Girardi’s secretary shared them with Griffin-and Lira. See R. 1296-57 (Ex. 166); R.
1296-58 (Ex. 167). In response, Lira stated “There are no tax issues.” R. 1296-59 at 1
(Ex. 168). Lira also shared the letters with co-counsel at another firm, noting that he
(Lira) had “intercepted this letter from going out.” R. 1296-60 at 1 (Ex. 169). Co-
counsel responded that if the client read the letter, “T'om won’t know how to put the
fire out.” Id. at 3. That attorney also cryptically noted that the letter “reminds me of
the letter in the Blythe case.” Id. To which Lira responded, “Indeed.” Id. at 4. Lira
told Girardi’s secretary, “I wouldn’t send any of these letters. They are lies and can
come back to haunt Tom.” R, 1296-62 at 7 (Ex. 171).

Griffin and Lira both testified at the hearing on this motion that the

statements in these letters were false. See R. 1316 at 105 (105:13-106:2) (Griffin); R.
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1316 at 124 (124:8-15) (Griffin); R. 1317 at 23 (297:2-16) (Lira); R. 1317 at 25 (299:5-
7). This series of email communications proves that Griffin and Lira knew that the
clients should have been paid the full settlement amounts by April 30, 2020 at the
latest and that Girardi was planning to and, in at least two cases where the letters
were sent to clients, actually did lie to the clients about the reason for his failure to
do so. .

Even after Griffin and Lira “intercepted” Girardi’s letters to the clients lying
to them about the status of the funds, the Edelson firm remained unaware that the
settlements had been funded by Boeing more than a month earlier. See R. 1317 at
194 (468:19-21); id. at 196 (470:8-24) (testimony of Edelson general counsel Rafey
Balabanian); R. 1318 at 24 (575:10-14); id. at 25 (576:9-577:8) (testimony of Jay
Edelson). At this point, the Edelson firm also did not know that Girardi was
withholding settlement funds from the clients. Because they were under the
impression that the settlements had not funded, getting the settlements funded was
their primary concern. They considered independently contacting Boeing to
investigate why the settlements had not been funded but decided against it in
ultimately ill-advised deference to Girardi & f(eese, who were the primary attorneys
on the case. See id. at 197 (471:5-18) (Balabanian testimony). Apparently neither
Griffin nor Lira ever informed anyone at the Edelson firm that Girardi had lied to the
clients about the reasons for the delay in payment. See, e.g., R. 1317 at 199 (473:23-

25) (Balabanian testimony that Lira never told him); id. at 201 (475:8-10)

(Balabanian testimony that Griffin never told him).
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According to Balabanian, it wasn’t until the middle of June 2020 that the
Edelson firm first learned that Boeing had funded the settlements previously in
March. See R. 1317 at 198 (472:16-473:12). Later in June, in a conversation with
Griffin, Balabanian learned that Girardi had paid only part of the settlement money
to the clients. See R. 1317 at 200-01 (474:25-475:7). On July 6, 2020, Lira sent the
Edelson firm a check for $77,500 as partial payment for the Edelson firm’s attorney’s
fees. See R. 1296-12 (Ex. 116). Balabanian testified that the Edelson firm never
cashed this check due to their concerns about the clients not being fully paid. See R.
1317 at 201-02 (475:15—476:13). Balabanian told Lira (and Girardi) as much in a
letter dated July 10, 2020. The primary purpose of that letter, however, was to
express the Edelson firm’s concern and displeasure with the fact that they had not
been told that the settlements had been funded and that .the clients had not been fully
paid. See R. 1296-13 (Ex. 117). Lira responded with a letter focused on responsibility
for paying the Edelson firm’s fees and largely ignoring the more important concern of
the clients’ money. Lira devoted only two sentences to that issue stating: “Lastly as
to the current status of payment to the [clients] . . . referred to Keith and Tom, I do
not know the current status. I resigned from Girardi [&] Keese effective on June 13,
2020, and I do not have access to such information.” R. 1296-14 (Ex. 118).

Balabanian eventually had a phone conversation with Girardi himself later in
July. Girardi told him that the delayed payments were due the length of time it took
to get releases of fhe clients claims, tax issuias with the IRS, and Girardi’s health

issues. See R. 1317 at 203-04. Balabanian testified that to the extent he and the
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Edelson firm did not believe Girardi’s explanations, they thought Girardi was simply
motivated to delay in paying the Edelson firm its share of the attorney’s fees. Id. at
207 (481:2-5); see also R. 1318 at 48 (5699:1-10) (Jay Edelson testified similarly). They
did not believe that Girardi was attempting toavoid paying the clients the settlement
money. See id. (481:16-22). Yet, in text messages with Griffin in August 2020,
Balabanian twice threatened that the Edelson firm would be forced to alert the Court
if the clients were not paid. See R. 1296-15 at 8 (Ex. 119-008) (text from Aug. 3, 2020);
id. at 10 (Ex. 119-110) (text from Aug. 24, 2020). According to Balabanian, however,
the Edelson firm “ultimately felt as though the explanations were reasonable in terms
of Mr. Girardi’s ailments [and] in terms of it being the result of a mistake.” R. 1317
at 215 (489:16-19); see also R. 1318 at 141 (692) (similar testimony from Jay Edelson).

Girardi made additional partial payment to the clients in September. After
further communications with Griffin about these payments, Balabanian spoke with
Girardi again on September 30. According to Balabanian, Girardi falsely assured him
that he had finally paid the clients in full. See R. 1317 at 212-213. Balabanian and
the Edelson firm took Girardi at his word.

Then on November 17, 2020, Griffin texted Balabanian that Girardi still had
not fully paid the clients. See R. 1296-15 at 27-28 (Ex. 119-027-28). The Edelson firm
attorneys had a phone call with Griffin thereafter, and Griffin told them he did not
believe Girardi or the Girardi & Keese firm had the money to pay the clients and that
he had contacted a malpractice attorney on behalf of the clients. See R. 1317 at 219

(493:3-14). It turns out, however, that the attorney Griffin recommended was
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formerly associated with Girardi & Keese, see R. 1317 at 85 (359:9-14), and he
suspiciously urged the Edelson firm attorneys not to seek court intervention. See R.
1317 at 220 (494:14-22). The Edelson firm wisely disregarded this suggestion and
finally alerted the Court regarding these circumstances by filing this motion two
weeks later on December 2, 2020.

There was also evidence presented at the hearing regarding checks written to
and from the Girardi & Keese accounts and how much money may have been in the
accounts at various points in time, See R. 1332; R. 1333; R. 1334. There was evidence
presented about Lira’s authority as a signatory on those accounts and irregularities
in the Girardi & Keese firm’s compliance with bank signature requirements. See, e.g.,
R. 1317 at 115-23. The Court was interested in this evidence as it is relevant to
whether the delays in alerting the Court to Girardi’s failure to pay the clients caused
losses to the clients that could have been avoided if the Court had been informed
earlier. This analysis is complicated by the large number of clients Girardi & Keese
had and the large sums of money coming into and out of the firm’s accounts almost
daily. Ultimately, the fact that the clients have been made whole by the settlements
with the Edelson firm’s insurer means it is unnecessary for the Court to pursue these
questions further.

While the money trail is complex and unclear, the knowledge of Griffin, Lira,
and the Edelson firm is relatively uncontested and straightforward. Griffin and Lira
knew from the start that Girardi did not pay the clients when he was supposed to.

And they knew at least as early as May 12, 2020 that Girardi was lying to the clients
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about the reasons for the failure to pay the full amounts. Griffin and Lira both
testified that they never believed that Girardf intended to steal the money, and that
they always assumed he would eventually pay the clients. The Court is skeptical of
these assertions, however. Evidence of Girardi’s repeated malfeasance with clients
has been well-documented in the press since these allegations surfaced. Griffin and
Lira worked with Girardi for many years. Indeed, Lira is his son-in-law. It is not
credible that Griffin and Lira were so completely unaware of the prior disputes over
client payments that they had no suspicions of Girardi’s conduct and motives.

Moreover, the email communications regarding this specific incident indicate
that Griffin and Lira were not surprised that Girardi was lying to the clients. First of
all, Girardi's secretary apparently found it appropriate and necessary to check with
Griffin and Lira before sending the letters. This is a curious process unless the staff
had some sense that Girardi was not to be entirely trusted. Furthermore, Griffin
stated that he had “intercepted” the letters, implying that he was regularly playing
defense with respect to Girardi’s conduct. And Lira’s communications referenced
another previous instance of similar conduct. In short, it is difficult to believe Griffin
and Lira were unaware that Girardi was running a Ponzi scheme with client money,
which in fact he was.

In any event, even if Griffin and Lira were so naive as to be unaware that
Girardi was willfully misappropriating client money, once they witnessed him lie to
clients about the status of settlement money, they should have informed this Court.

Griffin and Lira argue that they were under no obligation to make such a report. In
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making this argument, they rely on the California Rules of Professional Conduct,
which require only “reasonable remedial measures,” and do not specifically require
“disclosure to the tribunal,” as do the ABA Model Rules. See R. 1343 at 14-15. But
when, as was the case here, the attorney who controls the clients’ money has already
delayed more than a month in making payments and then actively lies to the clients
about the reasons for the failure to pay, “reaso;able remedial measures” must include
alerting the relevant court. That is especially true here where the settlements in
question required a Court order because they involved minor plaintiffs. Whether
Griffin and Lira were directly beholden to the court orders is irrelevant. They have
an obligation as officers of the Court to alert the Court to what amounts to using legal
proceedings as cover for criminal activity. Griffin’s and Lira’s failures to do so here
were entirely unreasonable and improper.

These failures were compounded by Griffin’s and Lira’s lack of candor with the
Edelson firm. Once they learned that the settlements had been funded but the clients
had not been fully paid, the Edelson firm inquired with Lira and Girardi about the
reasons. Unsurprisingly, Girardi reiterated the lies he told his clients. Lira did not
repeat Girardi’s lies, but he already knew Girardi’s excuses were false and kept that
information hidden from the Edelson firm. His failure to inform Edelson that Girardi
was lying is a lie by omission. This kept the Edelson firm in the dark, so when
Balabanian finally had a conversation directly with Girardi, he had no solid basis to
immediately question Girardi’s excuses. Lira’s decision to leave Girardi & Keese and,

in his letter to Edelson, to rely on that departure as an implicit excuse to not reveal
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Girardi’s lies and seemingly absolve himself of any additional responsibility for the
clients’ money, was at best disingenuous and at worst improper.?!

Griffin’s conduct was just as bad, if not worse. Like Lira, Griffin knew that
Girardi’s excuses were lies. And like Lira, Griffin abetted the lies by hiding them from
the Edelson firm. Griffin was in regular communication with Balabanian through the
summer and fall of 2020. Not only did Griffin not reveal Girardi’s lies, he came
perilously close to repeating them when he told Balabanian in a text message, “I know
[Girardi] is working on this.” R. 1296-15 at 8 (Ex. 119). Girardi was working on
nothing but trying to hide the theft. Even when he finallyr informed the Edelson firm
in November 2020 that the clients had not bee; fully paid and Girardi didn’t have the
money to pay them, Griffin did not reveal that he had known since May that Girardi
was lying to the clients. Further, he continued to attempt to dissuade the Edelson
attorneys from involving the Court by recommending they consult a conflicted former
Girardi & Keese attorney who he claimed to have arranged to pursue malpractice
claims. This conduct is at best an effort to pass the buck and at worst a knowing
cover-up. None of it demonstrates concern with the money owed to clients whose

family members were victims of a tragic accident. All of it is simply inexcusable.

1 Lira was a signatory on the account that would have received the clients’ settlement
money. Lira testified that his signature was forged on some checks written from the
account. It is not clear whether Lira signed checks drawing on this account when he
should not have, considering his knowledge that the clients had not been paid.
Obviously, if Lira signed checks from the account thereby reducing its balance while
knowing that the money was owed to the clients from that account, then his
culpability here is much greater. Regardless, it is undisputed that both Lira and
Griffin accepted salaries from Girardi & Keese knowing that the firm had not met its
obligations to the clients.

PLAINTIFF'S 11

EXHIBIT
Exhibit #42: 012

22-CV-01616-BAS-DDL

B-11

Case 3:24-cv-01282 Document 224-1  Filed 03/12/25 Page 46 of 49 PagelD #: 1420




https://rico.jefffenton.com/evidence/girardi-lion-air-flight-610-crash-memorandum-order.pdf M.D. Tenn. Case 3:24-cv-01282 (FENTON v. STORY et al.)

Case: 1:18-cv-07686 Document #: 1450 Filed: 11/02/22 Page 12 of 14 PagelD #:15909

By contrast, there is no evidence that the Edelson firm ever had knowledge
that Girardi was lying to the clients. Balabanian’s and Jay Edelson’s testimony
regarding their communications with Griffig, Lira, and Girardi shows that they
regularly inquired to confirm that the clients would be paid. Their inquiries were
consistently met with excuses begging forgiveness and more time. The Court
understands the desire to extend professional courtesy, but the Edelson firm should
have acted sooner than they did. They admitted as much in their testimony. That
being said, the evidence in the record indicates that, unlike Griffin and Lira, the
Edelson firm never had any reason to believe that Girardi was perpetrating a massive
fraud. In effect, they deferred to Girardi, who had a reputation as a titan of the
plaintiffs’ bar in California and throughout the country. Indeed, Girardi’s gaudy
displays of wealth and extravagant lifestyle furthered the fiction that he and his firm
were successful and solvent. From the Edelson firm’s perspective, based on the
information available to them, the risk the?r were running was simply abetting
delayed payment, not a risk of non-payment. The delay was contrary to the
settlement agreements and to the Court’s orders approving the settlements. But
delays are often a fact of life for one reason or another, illnesses like Girardi’s being
one. Delays are not inherently criminal or unethical. And delayed monetary
payments can be easily remedied, if necessary, with interest payments. This realm of
potential risk the KEdelson firm reasonably perceived is not so great that the Court
could find that the Edelson firm or any of its attorneys bears any responsibility for

the clients’ potential losses. To the extent the Edelson firm or any of its attorneys did
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bear any such responsibility, they more than made up for it in arranging for its
insurer to pay the clients, which was the only somewhat positive development from

this debacle.

Thomas Girardi’s actions are a stain on the legal profession and, due to the
international nature of this case, have damaged the reputation of the American legal
system. All of the plaintiffs in this case were ci&izens and residents of another country,
many of whom do not speak English and have little to no experience with American
society and certainly not its court system. Most are not very well-off. They all suffered
the tragic loss of family members.

In need of help, they trusted American attorneys to shepherd them through
the legal process and achieve at least some relief for their losses with amounts of
money that are likely life-changing in their country. Girardi took advantage of
vulnerable people at their most vulnerable moments, and he used the prestige of his
profession, the reputation of American courts, and the imprimatur of this Court to do
it. It is nearly impossible to mend such a breach of trust. The best we can do is
demonstrate that the legal system Girardi besmirched has the ability to rectify its
errors and bring bad actors to account. With ‘Ehe hearings and settlements initiated
by the Edelson firm, a step has been taken in that direction.

For these reasons, the motion for rule to show cause [842] is denied.
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ENTERED:

%W”/M

Honorable Thomas M. Durkin
United States District Judge

Dated: November 2, 2022
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