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Rule 3.3 - Candor Toward the Tribunal~  Tenn. R

[5] Ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a tribunal should
consider in reaching a decision; the conflicting position is expected to be presented by the opposing party. However,
in an ex pu ing, such  mapp ion for a temporar: ‘raining order or one conducted pursuant to
RPC 1.7(c), there 10 bc e of presentation by opposing advocates. The object of an ex parte proceeding is

rertheless to yield a s intially justr  t. The judge has an affirmative rcsponsibility to accord the absent
party just consideration. As provided inpar  aph (a)(3), the lawyer for the represented party has the correlative
duty to make disclosures of material fucts known to the lawyer and that the lawyer reasonably believes are

necessary to an informed decision.
Refusing to Offer or Use False Evidence

[6] When evidence that a lawyer knows to be false is provided by a person who is not the client, the lawyer must
refuse to offer it regardless of the client's wishes. The lawyer must similarly refuse to offer a client's testimony that
the lawver knows to be fulse, except that paragraph (b) permits the lawver to allow a criminal defendant to testify by
way of narrative if the lawyer's request to withdraw, as required by paragraph (f), is denied. Paragraph (c)
precludes a lawyer from affirming the validity of; or otherwise using, any evidence the lawyer knows to be false,

including the narrative testimony of a criminal defendant.

[7] As provided in paragraph (d), a lawyer has authority to refuse to offer or use testimony or other proof that the
lawver believes is untrustworthy. Offering such proof may reflect adversely on the lawyer's ability to discriminate in
the quality of evidence and thus impair the lawyer's effectiveness as an advocate. Because of the special protections
historically provided criminal defendants, however, this Rule does not permit a lawyer to refuse to offer or use the
testimony of such a client because the lawver reasonably believes the testimony to be false. Unless the lawyer knows

the testimony will be false, the lawyer must honor the client's decision to testify.
Wrongdoing in Adjudicative Proceedings by Clients and Others

[8] A luwyer who is representing a client in an adjudicative proceeding and comes to know prior to the completion
of the proceeding that the client has perpetrated a fraud or committed perjury or another offense against the
administration of justice, or intends to do so before the end of the proceeding, is in a difficult position in which the
lawyer must strike a professionally responsible balance between the lawyer's duties of loyalty and confidentiality
owed to the client and the equally important duty of the lawver to avoid assisting the client with the consummation
of the fraud or perjury. In all such cases, paragraph (e) requires the lawyer to advise the client to desist from or to
rectify the crime or fraud and inform the client of the consequences of a failure to do so. The hard questions come in

those rare cases in which the client refuses to reveal the misconduct and prohibits the lawyer from doing so.

[9] Paragraph (f) sets forth the lawyer's responsibilities in situations in which the lawyer's client is implicated in the
misconduct. In these situations, the Rules do not permit the lawyer to report the client's offense. Confidentiality
under RPC 1.6 prevails over the lawver's duty of candor to the tribunal. Only if the client is implicated in
misconduct by or toward a juror or a member of thej  »00l does the lawyer's duty of candor to the tribunal

prevail over confidentiality. See paragraph (i).

[10] Although the lawyer may not reveal the client's misconduct, the lawyer must not voluntarily continue to
represent the client, for to do so without disclosure of the misconduct would assist the client to consummate the
offense. The Rule, therefore, requires the lawyer to seek permission of the tribunal to withdraw from the
representation of the client. To increase the likelihood that the tribunal will permit the lawyer to withdraw, the
lawyer is also required to inform the tribunal that the request for permission to withdraw is required by the Rules of

Professional Conduct. This statement also serves to advise the tribunal that something is amiss without providing
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the tribunal with any of the information related to the representation that is protected by RPC 1.6. These Rules,
therefore, are intended to preserve confidentiality while requiring the lawyer to act so as not to assist the client with
the mmmation of the fraud. This reflects a judgment that the legal system will be bes  ved by rules that
encourage clients to confide in their lawyers, who in turn will advise them to rectify the fraud. Many, if not most,
clients will ab  hy their lawyer's advice, particularly if the lawver spells out the consequences of fuiling to do so.
At the su  time, our legal system and profession cannot permit lawyers to assist clients who refuse to follow their

advice and insist on consummating an ¢ ing fraud.

[11] Once the lawyer has made a request for permission to withdraw, the tribunal may grant or deny the request to
withdraw without further inquiry or may seek more information from the lawyer about the reasons for the lawyer's
request. If the judge seeks more information, the lawyer must resist disclosure of information protected by RPC 1.6,
but only to the extent that the lawyer may do so in compliance with RPC 3.1. If the lawyer cannot make a non-
frivolous argument that the information sought by the tribunal is protected by the attorney-client privilege, the
lawver must respond truthfully to the inquiry. If, however, there is a non-frivolous argument that the information
sought is privileged, paragraph (h) requires the lawyer to invoke the privilege. Whether to seek an interlocutory

appeal from an adverse decision with respect to the claim of privilege is governed by RPCs 1.2 and 3.1.

[12] If a lawyer is required to scek permission from a tribunal to withdraw from the representation of a client in
either a civil or criminal proceeding because the client has refused to rectify a perjury or fraud, it is ultimately the
responsibility of the tribunal to determine whether the lawyer will be permitted to withdraw from the representation.
In a criminal proceeding, however, a decision to permit the lawyer's withdrawal may implicate the constitutional
rights of the accused and may even have the cffect of precluding further prosecution of the client. Notwithstanding
this possibility, the lawyer must seek permission to withdraw, leaving it to the prosecutor to object to the request and
to the tribunal to ultimatelv determine whether withdrawal is permitted. If permission to withdraw is not granted,
the lawyer must continue to represent the client, but cannot assist the client in consummmating the fraud or perjury by
directly or indirectly using the perjured testimony or fulse evidence during the current or any subsequent stage of the
proceeding. A defense lawyer who complies with these rules acts professionally without regard to the effect of the

lawyer's pliance on the outcome of the proceeding.
¢ Documentary or Tangible Evidence

[13] If a lawyer comes to know that tangible items or documents that the lawyer has previously offered into evidence
have been altered or fulsified, paragraph (g) requires that the lawyer withdraw or disaffirm the evidence, but does
not otherwise permit disclosure of information protected by RPC 1.6. Because disaffirmance, like withdrawal, can
be accomplished without disclosure of information protected by RPC 1.6, it is required when necessary for the

lawyer to avoid assisting a fraud on the tribunal.
Crimes or Frauds by Persons Other than the Client

[14] Paragraph (h) applies if the lawyer comes to know that a person other than the client has engaged in
misconduct in connection with the proceeding. Upon learning prior to the completion of the proceeding that such
misconduct has occurred, the lawyer is required by paragraph (e) to promptly reveal the offense to the tribunal. The
client's interest in protecting the wrongdoer is not sufficiently important as to override the lawyer's duty of candor to
the court and to take affirmative steps to prevent the administration of justice from being tainted by perjury, fraud,

or other improper conduct.

Misconduct By or Toward Jurors or Members of Jury Pool
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Rule 3.4 - Fairness to Opposing Party and Counsel  Tenn. R. Sup. C

[1] The procedure of the adversary system contemplates that the evidence in a case is to be marshaled competitively
by the contending parties. Fair competition in the adversary system is secured by prohibitions against destruction or

concealment of evidence, improperly influencing witnesses, obstructive tactics in discovery procedure, and the like.

[2] Documents and other itemns of evidence are often essential to establish a claim or defense. Subject to evidentiary
privileges, the right of an opposing party, including the government. to obtain evidence through discovery or
subpoena is an important procedural right. The exercise of that right can be frustrated if relevant material is altered,
concealed, or destroyed. Applicable law in many jurisdictions makes it an offense to destroy material for the
purpose of impairing its availability in a pending proceeding or one whose commencement can be foreseen.
Falsifving evidence is also generally a criminal offense. Paragraph (a) applies to evidentiary material generally,
including computerized information. Applicable law may permit a lawyer to take temporary possession of physical
evidence of client crimes for the purpose of conducting a limited examination that will not alter or destroy material
characteristics of the evidence. In such a case, applicable law may require the lawyer to turn the evidence over to

the police or other prosecuting authority, depending on the circumstances.

[3] Although paragraph (f) broadly prohibits lawyers from taking extrajudicial action to impede informal fact-
gathering, it does permit the lawyer to request that the lawyer's client, and relatives, employees, or agents of the
client, refrain from voluntarily giving information to another party. This principle follows because such relatives

and employees will normally identify their interests with those of the client. See also RPC 4.2.

[4] With regard to paragraph (h), it is not improper to pay a wilness's expenses or to compensate an expert witness
on terms permitted by law. The common law rule in most jurisdictions is that it is improper to pay an occurrence

witness any fee for testifving and that it is improper to pay an expert witness a contingent fee.

DEFINITIONAL CROSS-REFERENCES "Knowingly" See RPC 1.0(f) "Material” See RPC 1.0(0) "Reasonable" and
"reasonably” See RPC [.0(h} "Reasonably believes” See RPC 1.0(i) "Tribunal" See RPC 1.0(m)

case xt
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Rule 3.5 - Impartiality and Decorum of The Tribunal  Tenn. R. Sup. C

not wrtain if the verdict might be subject to al challenge, in which event the invalidity of a verdict might go
cted." Id. (quoting Tenn. Sup. Ct. R. 8, EC 7-291 ). 1 Zourt went on to state in Thomas that "Ri ~ }
we a dal i s by Cou with, m hout w approval of | !
court." Id. at 396. Although the Court's analysis in Thomas was based on an earlier version of Rule 8 (i.e., t fe

of Professional Responsibility). the foregoing principles quoted from Thomas remain valid in the context of RPC 3.5.

[4a] A conmunication with, or an investigation of, the spouse, child, parent, or sibling of a juror or prospective

Juror will be deemed a communication with or an investigation of the juror or prospective juror.

[5] The advocate's function is to present evidence and argument so that the cause may be decided according to law.
Refraining from abusive or obstreperous conduct is a corollary of the advocate's right to speak on behalf of litigants.
A lawyer mnay stand firim against abuse by a judge, but should avoid reciprocation; the judge's default is no
Justification for similar dereliction by an advocate. An advocate can present the cause, protect the record for
subsequent review, and preserve professional integrity by patient firmness no less effectively than by belligerence or

theatrics.

[6] The duty to refrain from disruptive conduct applies to any proceeding of a tribunal, including u deposition. See
RPC 1.0(m).

DEFINITIONAL CROSS-REFERENCES "Known" See RPC 1.0(f) "Tribunal” See RPC 1.0(m)

Ci t
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[4] A lawver may refuse to comply with an obligation imposed by law upon a good faith belief that no valid
obligation exists. The provisions of RPC 1.2(d) concerning a good faith challenge to the validity, scope, meaning, or

application of the law apply to challenges of legal regulation of the practice of law.

Paragraph (c) prohibits lawyers from engaging in conduct involving dishonesty, fraud, deceit, or
misrepresentation. Such conduct reflects adversely on the lawver's fitness to practice law. In some circumstances,
however, prosecutors are authorized by law to use, or to direct investigative agents to use, investigative techniques

that might be regarded as deceitful. This Rule does not prohibit such conduct.

[6] The lawful secret or surreptitious recording of a conversation or the actions of another for the purpose of

obtaining or preserving evidence does not, by itself. constitute conduct involving deceit or dishonesty. See RPC 4.4.

[7] Lawyers holding public office assume legal responsibilities going beyond those of other citizens. A lawyer's
abuse of public office can suggest an inability to fulfill the professional role of lawyers. The same is true of abuse of
positions of private trust such as trustee, executor. administrator, guardian, agent and officer, director, or manager

of a corporation or other organization.

[8] Paragraph (f) precludes a lawyer from assisting a judge or judicial officer in conduct that is a violation of the
rules of judicial conduct. A lawyer cannot, for example, make a gift, bequest, favor, or loan to a judge, or a member
of the judge's family who resides in the judge's household, unless the judge would be permitted to accept, or
acquiesce in the acceptance of such a gift, favor, bequest, or loan in accordance with RJC 3.13 of the Code of

Judicial Conduct.

[9] In both their professional and personal activities, lawyers have special obligations to demonstrate respect for
the law and legal institutions. Normally, a lawyer who knowingly fails to obey a court order demonstrates disrespect
Jor the law that is prejudicial to the administration of justice. Fuilure to comply with a court order is not a
disciplinary offense, however, when it does not evidence disrespect for the law either because the lawyer is unable to
comply with the order or the lawyer is seeking in good faith to determine the validity, scope, meaning, or application

of the law upon which the order is based.

DEFINITIONAL CROSS-REFERENCES "Fraud” See RPC 1.0(d) "Knowingly" See RPC 1.0(f) "Tribunal" See RPC
1.0(m)

casetext



